CITY OF PALM COAST/MASONIC CEMETERY 

PARTNERSHIP AND MAINTENANCE AGREEMENT

THIS AGREEMENT is made on this ____ day of ____________, 2008, by and between the CITY OF PALM COAST, a Florida municipal corporation (“CITY”), having its principal offices at 2 Commerce Blvd. Palm Coast, Florida 32164, and the ESPANOLA MASONIC LODGE (“EML”), having its principal offices at ____________________________________________________________________.


RECITALS
WHEREAS, there exists within the City a historic cemetery, more commonly known as the ESPANOLA MASONIC CEMETERY (“CEMETERY”) located along the Old King’s Road corridor, whose location and property description are as shown in Exhibit “A”, which exhibit is adopted and incorporated herein as if fully set forth herein verbatim; and
WHEREAS, the CEMETERY is in a state of ill repair having not been reasonably maintained for a period of time well in excess of 6 months; and

WHEREAS, Section 497.284 (1), Florida Statutes, states that:

“Notwithstanding any provision of law to the contrary, a county or municipality which has within its jurisdiction an abandoned cemetery or a cemetery that has not been reasonably maintained for a period in excess of 6 months may, upon notice to the department, take such action as is necessary and appropriate to provide for maintenance and security of the cemetery. The solicitation of private funds and the expenditure of public funds for the purposes enumerated in this subsection are hereby authorized, provided that no action taken by a county or municipality under this subsection shall establish an ongoing obligation or duty to provide continuous security or maintenance for any cemetery”; and

WHEREAS, legal title to the CEMETERY is held by two separate entities (the “Owners”), who are not parties to this Agreement; and

WHEREAS, EML, through its legal counsel, shall coordinate the conveyance of title to the CEMETERY from the Owners to EML, as Trustee for the Espanola Masonic Cemetery; and

WHEREAS, the parties recognize that the CEMETERY is and shall remain privately held in Trust by EML; and

WHEREAS, the CITY recognizes that the restoration, repair and maintenance of  the CEMETERY is beyond the financial resources of EML and so the CITY is willing to provide assistance; and

WHEREAS, in order to reduce the cost of repair, restoration and maintenance of  the CEMETERY, the parties will pursue financial assistance by applying for any state, federal or non-profit grants; and

WHEREAS, EML will obtain the authority to act on behalf of the CEMETERY

in its capacity as Trustee; and

WHEREAS, the CITY has contracted with Heritage Services, Inc. / Dana Ste. Claire, M.A., RPA, to develop and provide to the CITY and EML a comprehensive management plan (the “Management Plan”) for the CEMETERY, a copy of which is attached hereto as Exhibit “B”, which exhibit is adopted and incorporated herein as if fully set forth herein verbatim; and

WHEREAS, the Management Plan is a plan for applying for and acquiring various grants for restoration of the CEMETERY; and

WHEREAS, the City Council of the City of Palm Coast has determined that a partnership with EML is the best approach for implementing the Management Plan; and

WHEREAS, EML wishes to enter into a partnership with the CITY; and

WHEREAS, the CITY recognizes that maintaining the CEMETERY is an important function that will provide economic, health, safety and welfare benefits to the citizens of  the CITY, and that this Agreement has a public purpose which outweighs any private benefit.

WHEREAS, Section 497.284 (2), Florida Statutes, provides that:

“No county or municipality nor any person under the supervision or direction of the county or municipality, providing good faith assistance in securing or maintaining a cemetery under subsection (1), may be subject to civil liabilities or penalties of any type for damages to property at the cemetery”; and


WHEREAS, the CITY acknowledges and relies upon the expression of immunity set forth and granted in State law relative to the maintenance of abandoned cemeteries; and


WHEREAS, the CITY has determined that it is beneficial and protects and furthers the public health, safety and welfare and benefits all the citizens of the CITY to assume management responsibility over the CEMETERY as a cemetery which is exempt from State regulation of cemeteries under the provisions of Section 497.260 (1) (b), Florida Statutes.

NOW THEREFORE, it is agreed:

1.
Management Plan.  The CITY and EML hereby agree to use their best efforts in implementing the Management Plan to achieve the restoration and continued maintenance of the CEMETERY.

2.
Grants.  The CITY and EML shall use their best efforts to cooperate in the application for any and all available grants from all applicable state and federal agencies and any non-profit organizations; however, nothing herein shall be construed to limit or restrict the CITY’S right to apply for any such grants at and in its sole discretion.

3.
Restoration, Repair and Maintenance.  Upon the full execution of this Agreement, the CITY shall undertake the restoration, repair and maintenance of the CEMETERY.

4.
Cooperation.  EML shall use its best efforts in cooperating with the CITY in these restoration, repair and maintenance efforts. 

5.
Daily Operation of Cemetery.  EML shall be responsible for the daily operation of the CEMETERY, not related to restoration, maintenance and repair, and EML agrees to conduct all activities so as not to unreasonably interfere with the CITY’s restoration, repair and maintenance efforts; daily operations shall include, but not be limited to, coordinating burial services, if any; maintaining appropriate burial records as required by law; and providing for the supervision/monitoring of visitors to the CEMETERY, as necessary.  

6.
Permits.  EML agrees to assist the CITY in obtaining any necessary permits.

7.
Party Representatives.  Both parties shall designate a representative who shall act on behalf of that party with respect to any responsibilities contemplated by this Agreement.  

8.
Statutory Immunity.  The parties stipulate and agree that the CITY shall undertake the responsibilities or restoration, repair and maintenance subject to the provisions of Chapter 497, Florida Statutes.  

9.
Indemnification.  EML agrees to defend, indemnify, keep, save, and hold harmless the CITY, its agents, officials and employees against all claims, suits or judgments, costs or expenses, including reasonable attorney’s fees, resulting from, arising out of or caused by the EML’s performance of this Agreement, except for and solely to the extent that any claim, suit or judgment results from or is directly caused by the negligence or intentional torts or act or omission of the City, its agents, officials and employees.  EML agrees to waive and release the CITY from all claims against the CITY for personal injury or property damage sustained by it, arising out of or related to this Agreement.  This indemnification agreement shall survive any termination of this Agreement.  This section shall not be construed in any manner as a waiver of the CITY’s sovereign immunity.

10.
Termination. The CITY reserves the right to terminate this Agreement with or without cause, at any time, after thirty (30) days notice to EML.

11.
Compliance with Applicable Law.  The parties agree that each shall comply, and shall cause all contractors to comply with all applicable federal, state and local laws, ordinances, rules, regulations and executive orders, all of which requirements shall be incorporated by reference in connection with the work to be performed under this Agreement.

12.
Integration.  This Agreement embodies the entire understanding of the parties, and there are no further or other agreements or understandings, written or oral, in effect between the parties relating to the subject matter hereof unless expressly referred to herein. 

13.
Counterparts.  This Agreement may be comprised of several identical counterparts, each to be fully executed by the parties and each to be deemed an original having identical legal effect.

14.
Severability.  If any term, provision or condition contained in this Agreement shall, to any extent, be held invalid or unenforceable, the remainder of this Agreement, or the application of such term, provision or condition to persons or circumstances other than those in respect of which it is invalid or unenforceable, shall not be affected thereby, and each term, provision, and condition of this Agreement shall be valid and enforceable to the fullest extent permitted by law when consistent with equity and the public interest.

15.
Assignment.  All of the terms and provisions of this Agreement shall be binding upon and inure to the benefit of the parties and their legal representatives, successors and assigns; provided that the rights and obligations created under this Agreement shall not be assigned by EML or the CITY without the prior written consent of the other party.

16.
Agency.   In no event and under no circumstances shall the CITY be deemed to be an agent for EML and in no event and under no circumstances shall EML be deemed to be an agent for the CITY.

17. Notice. Notices provided for in this agreement, unless expressly provided for otherwise, shall be in writing and may be delivered personally or by placing in the United States mail, first class and certified, return receipt requested, with postage prepaid and addressed as follows:


To: City of Palm Coast

To: Espanola Masonic Lodge


Dr. Oel Wingo



_________________________


City of Palm Coast


_________________________


2 Commerce Blvd. 


_________________________


Palm Coast, Florida 32164

_________________________

18.
Public Records.  EML agrees that all documents, transactions, writings, papers, letters, tapes, photographs, sound recordings, data processing software, or other material, regardless of the physical form, characteristics, or means of transmission, made or received pursuant to this Agreement or in connection with the funds expended under the terms of this Agreement are considered public records pursuant to Chapter 119, Florida Statutes and EML agrees to comply with all applicable public access and retention requirements of such records.

19. 
Controlling Laws/Venue.  This Agreement is to be governed by the laws of the State of Florida and venue for any legal proceeding related to this Agreement shall be in the Seventh Judicial Circuit Court in and for Flagler County, Florida.


IN WITNESS WHEREOF, the parties hereto have executed this Agreement on the day and year first above written, or if executed in one or more counterparts, each of which shall, without proof or accounting for the other counterparts, be deemed an original Agreement.

	WITNESSES:

_____________________________

(signature)

_____________________________

(print name)

_____________________________

(signature)

_____________________________

(print name)


	ESPANOLA MASONIC LODGE 

By:________________________________

Print name:_________________________

Title:______________________________




STATE OF FLORIDA 

COUNTY OF _______________

The foregoing instrument was acknowledged before me this _______ day of _____________, 2008, by  ____________________________  as ______________ of ESPANOLA MASONIC LODGE, (check one) □ who is personally known to me or □ who produced _______________________________ as identification. 

________________________________

Notary Public

Print Name:______________________

My Commission expires:

ATTEST:





CITY OF PALM COAST
Claire Hoeni, City Clerk



Jim Landon, City Manager

APPROVED AS TO FORM AND

LEGAL SUFFICIENCY:

BY:






      William E. Reischmann, Jr. 

      City Attorney
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EXHIBIT A

[LOCATION AND PROPERTY DESCRIPTION]

EXHIBIT B

[MANAGEMENT PLAN]
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