
MASTER UTILITY AGREEMENT
FOR WATER, WASTEWATER AND REUSE SERVICE

[NEOGA LAKES]

The City of Palm Coast, a municipal corporation organized and existing under the laws of the State of Florida (“City”), and Neoga Lakes, LLC, a Delaware limited liability company,  (“Developer”), for and in consideration of the premises, the mutual undertakings and agreements herein contained and assumed, hereby covenant and agree as follows:

1.
REQUEST FOR SERVICES BY DEVELOPER.    Developer desires to make water, wastewater and reuse service available to the property known as Neoga Lakes (“Property”) described on Exhibit “A” attached hereto and incorporated by reference herein for the benefit in perpetuity of Developer, its successors and assigns, and requests that City provide such services.  This Agreement provides for the commitment by City for water, wastewater and reuse service to the Property, based upon the scope of development contemplated in the pending application seeking development approval for the Neoga Lakes Development of Regional Impact (the “Development”) in accordance with the development schedule attached hereto as Exhibit “B” (the “Development Phasing Plan”).  This Agreement also provides for the obligations of the Developer and City as to the design, permitting, construction and funding of the necessary infrastructure to provide water, wastewater and reuse service to the Property.  The City agrees that this Agreement, subject to its terms, provides the appropriate assurances to demonstrate that: (i) the financial feasibility requirements of Chapter 163, F.S. and City Five-Year Capital Improvement Plan shall be satisfied as to the Development and Development Phasing Plan; (ii) adequate utility supplies, including water supplies will be available to service the Development as contemplated under the provisions of Chapter 163, F.S.; and (iii) such water supply to be made available to the Development is consistent with the City Water Supply Facilities Work Plan, Exhibit 5.1 of the Infrastructure Element of the City of Palm Coast Comprehensive Plan. 

2.
DEFINITIONS.   The following definitions of terms used in this Agreement shall apply unless the context indicates a different meaning:

(a) 
“Application” - A request in writing from Developer or a consumer on forms provided by City requesting specific water, wastewater and reuse service.
(b)
“Capacity Fees” (a/k/a reservation fees) – The fee charged per gallon per ERC for water treatment, which is an impact fee paid by the Developer to the City for the purpose of obtaining water service capacity.  The amount shall be determined in accordance with City schedule of rates in effect from time to time.  Capacity Fees will be utilized for the acquisition, improvement, expansion and construction of facilities required to furnish present or future water, wastewater and reuse capacity and service to the Property and pursuant to the approved rate schedule for the Utility consisting of “capacity fees”.  Capacity Fees shall be paid by the Developer to the City at the time a Florida Department of Environmental Protection (FDEP) application is signed and released by City to the FDEP which includes a commitment of capacity for subdivisions or other discrete parcels of the Property for which Utility Facilities are to be constructed by Developer in accordance with the applicable supplementary service agreement.  If the FDEP application does not include a commitment of capacity, Capacity Fees shall be paid by the Developer to the City prior to the City’s connection to the City System and provision by the City of Utility Service to the Development.  This paragraph shall not be construed, however, to limit or impede in any way the City’s ability to exercise without interference any governmental power authorized by law when the exercise of such power is deemed necessary by the City to address a bonafide public emergency or health hazard that could adversely affect the public health, safety and welfare.

(c)
“City System” -  The City System shall include all: (i) potable water wells, raw water lines, potable water treatment plants and distribution lines to the extent such distribution lines are designed to service customers outside of the limits of the Property, and all other potable water system improvements located outside of the limits of the Property; (ii) wastewater treatment plants (wherever located) and all wastewater collection lines and lift/pump stations and all other wastewater system improvements to the extent such collection lines, lift/pump stations and improvements are located outside the limits of the Property; and (iii)  wastewater treatment plants and facilities necessary to provide reuse capacity and service to the Property and all distribution lines necessary to provide treated effluent to the boundary of the Property and those reuse improvements to be constructed by City as identified in Section 3(c) below.  Except as otherwise provided for herein, the City System shall also ultimately include the On-Site System and other improvements constructed by Developer, or its successors or assigns, necessary to provide Utility Service to the Development, after acceptance of dedication by City.

(d)
“Connection Fees” - A fee or charge paid to City by Developer or consumer for the purpose of reimbursing the City for its costs of physically connecting the Developer or consumer to the City System for the purpose of obtaining water, wastewater and reuse service, which is payable at the time of connection.  The timing of connection shall be the date of setting the water meter for such consumer.  The Connection Fee includes charges such as taps, meters, backflows and inspections costs. 

(e)
“Consumer Installation” - All facilities ordinarily on the consumer’s side of the point of delivery, (e.g. consumer side of the meter and/or back flow prevention device [for potable and reuse water] and clean-out, manhole or property line [for sewer]).

(f)
“Contribution-in-Aid-of-Construction (CIAC)” - The sum of money and/or the value of property required from Developer or its successors or assigns as a prerequisite to utility service to the Property, as provided for herein.

(g)
“FDEP” - The Florida Department of Environmental Protection, or its successor agency.

(h)
“Developer’s Point of Delivery” - The point where the water or wastewater or reuse service enters Developer’s property.

(i)
“Equivalent Residential Connection (ERC)” -    A factor used to convert a given average daily flow (ADF) to the equivalent number of residential connections.  (Note: ERC is calculated as a whole number).

(j)
“Facilities” - See Utility Facilities.

(k)
“Finally Approved Land Use Documents” shall mean the final resolution of any judicial or administrative litigation regarding the Development of Regional Impact Development Application and/or Order and/or Resolution for the Development (“DRI Application”) or companion Comprehensive Plan Amendment Application and/or Ordinance adopting the Application Amendment for the Development (“Amendment”), the expiration of any appeal period without appeal, or if appealed, the final resolution of any appeal.  

(l)
“Finally Approved Agreements” shall mean the final resolution of any judicial or administrative litigation regarding the proposed Proportionate Share Mitigation Agreement between Developer, City, and Flagler County School District (the “School Agreement”) and the proposed Proportionate Share Mitigation Agreement between Developer and FDOT (the “FDOT Agreement”) regarding the Development, the expiration of any appeal period without appeal, or if appealed, the final resolution of any appeal.

(m)
“GPD” - Gallons per day.

(n)
“Installation” - See Utility Facilities.

(o)
“Off-Site System” - The Off-Site System shall include all water, wastewater and reuse collection and distribution lines and lift/pump stations and related improvements located outside the Property to be constructed by Developer as part of the Developer Constructed Regional System Improvements and Additional Developer Improvements and contributed to the City as CIAC, from the Developer’s Point of Delivery to the then terminus of the City System.

(p)
“On-Site System” -  The On-Site System shall include all water, wastewater and reuse collection and distribution lines and lift/pump stations and related improvements located within the Property which are not at inception part of the City System nor to be constructed by City pursuant to this Agreement (but which may become part of the City System upon dedication), from the Developer’s Point of Delivery to the consumer point of delivery, subject to the provisions of subsection 3(c) below as to the future determination of responsibility of the parties for components of the stormwater reuse system located within the Property or located off-site.

(q)
“Property” - The land described in Exhibit “A”.

(r)
“Service Rates” or “Rates” - City’s existing and future schedules of rates and charges for water, wastewater and reuse.  The schedules of Service Rates shall be of general and uniform application within the City-wide water, wastewater and reuse utility systems.  

(s)
“Service” - The provision of water, wastewater and reuse service to the consumer point of delivery.

(t)
“Utility Facilities” or “Facilities” or “Installations” - Utility Facilities means and includes, but is not limited to, all equipment, fixtures, wells, pumps, lines, mains, manholes, lift stations, pumping stations, laterals, service connections, and appurtenances together with all real property, easements and rights-of-way necessary to provide water, wastewater and reuse service to the Property whether located on-site or off-site.  The words “Utility Facilities,” “Water Facilities,” “Wastewater Facilities”, “Reuse Facilities,” “Facilities,” or “installations” shall be interchangeable unless otherwise indicated by context.

(u)
“Utility” – Utility means the City of Palm Coast Utility Department.

3.
AGREEMENT OF CITY.    

(a)
The City agrees to provide water, wastewater, and reuse service (“Utility Service”) to the Property to serve the Development, and each future consumer within the Property, in accordance with the Development Phasing Plan as may be modified as provided herein, for the benefit of Developer, its successors and assigns, subject to the terms and conditions as set forth below, and at such rates and charges as may from time to time be established as provided for in this Agreement. 

(b)
City shall be responsible for the design, permitting, non-ad valorem construction funding and operation and maintenance of all infrastructure constituting the City System, subject only to certain improvements to be initially constructed by Developer, its successor or assigns as provided for in Section 4 below.  The City System improvements to be provided by City are to be constructed and operational in a timely manner consistent with the Development Phasing Plan as may be modified as provided for herein.  The City agrees that in order to provide service to the Development in accordance with this Agreement, City will undertake in a timely manner, the design, permitting and construction necessary to expand its water, wastewater or reuse capacity, treatment or other facilities constituting part of City System, subject only to obtaining necessary final governmental permits and approvals pertaining thereto.  In particular, City shall undertake diligent efforts to obtain the approval by the St. Johns River Water Management District (“SJRWMD”) of modifications to the existing Consumptive Use Permits (“CUP”) of City for access to additional groundwater supplies necessary to service the Development.  Should any governmental authority finally deny applicable permit(s) in accordance with applicable regulations, after diligent efforts by City to obtain such permits, Developer may terminate this Agreement and pursue alternative means of providing Utility Service to the Property and to the extent Developer secures alternative means of providing such Utility Service and the Developer and the City enter into a substitute agreement to implement Utility Service to the Property for the Development utilizing such alternative sources, the City may act as the Utility Service provider to the Developer.

(c)
City and Developer acknowledge that the reuse service of treated wastewater to water quality standards for reclaimed water for public access and residential irrigation reuse as established in Chapter 62‑610, F.A.C. and other applicable laws, rules and regulations in effect from time to time, constitutes an alternative water supply system for the Property and will be provided to the Property by City in stages or phases as quantities of wastewater become available from the Property or from outside sources for treatment.  Until such time as reuse water is available to the Property, irrigation water supply may be provided from potable water and/or stormwater pond sources available to the Property.  It may also be necessary to supplement treated reuse water with stormwater from time to time to provide sufficient irrigation water capacity to meet the needs of the Development Phasing Plan.  The parties shall mutually agree upon the party responsible for the design, construction permitting and maintenance of all improvements (both on-site and off-site) necessary to deliver stormwater into the reuse distribution system for the Property.  City and Developer shall also mutually agree upon (i) the interface of the stormwater system with reuse;  (ii) design and implementation of potential storage ponds for stormwater reuse; and (iii) the location and type of wet weather discharge points for the stormwater reuse system and the design and permitting thereof. Developer shall provide to City such easements, licenses or leases as may be necessary to allow for withdrawal of stormwater to supplement the reuse system, consistent with the approved design and permitting to be documented in a supplementary service agreement.  Upon dedication and acceptance, City shall be responsible for operation and maintenance of the entire reuse distribution system, including stormwater reuse, to the point of Consumer Installation.  The parties shall act in good faith to reach mutually acceptable agreement on these issues, so as to provide both parties the benefits of this Agreement.    

4.
DEVELOPER’S AGREEMENT TO CONSTRUCT.   

(a)
As a condition to the City’s provision of Utility Service to the Property, Developer shall be responsible for the design, permitting, construction and funding for all portions of the On‑Site System.  The design, permitting, and construction of the On-Site System may be phased at the Developer’s discretion consistent with the Developer’s phasing of the Development.  On-Site System Facilities are not eligible to receive Capacity Fee credits pursuant to Section 9 below other than (i) the regional system improvements referenced in subsection (b) below, (ii) part of those system improvements for which credits are specifically provided in Section 9 below as to Well Sites, easements and the On-Site Sewer Treatment Plant Site, and (iii) upsizing of On-Site System improvements as provided for in subsection (c) below.

(b)
As an additional condition to the City’s provision of Utility Service, Developer shall be responsible for the design, permitting and construction of (i) an up to 500,000 gallon above ground potable water storage tank for storage, fire flow, and peak demand requirements to be incorporated as part of the regional utility system (the “Potable Water Storage Tank”) and (ii) water distribution lines and reuse distribution lines to be located along the Palm Coast Parkway extension; along Hargrove Grade Road and Otis Stone Hunter Road; and along U.S. 1 from Otis Stone Hunter Road to Royal Palms Parkway, each as necessary to connect to the existing City water distribution line and in the locations and with line sizes, as generally depicted on Exhibit “C.”  Those improvements to be constructed by Developer as generally depicted on Exhibit “C” are anticipated to be constructed within the Development Phases as identified on Exhibit “C” and, including land and appurtenances, are herein referred to as the “Developer Constructed Regional System Improvements.”  The location of the Potable Water Storage Tank shall be determined by Developer subject to approval by the City and Developer reserves the perpetual right for signage name identification of the Development to be maintained prominently on the exterior of the Potable Water Storage Tank, subject to the requirements of City Ordinance Code.  The costs of construction of the Developer Constructed Regional System Improvements (including the fair market value of the land and appurtenances for the Potable Water Storage Tank) shall be eligible to receive Capacity Fee credits pursuant to Section 9 below.

(c)
As an additional condition to the City’s provision of Utility Service, Developer shall provide design, permitting, construction and funding for all portions of the On-Site System.  Developer shall also be responsible for construction of (i) the sewer force main from the existing City pump station at Hargrove Grade Road (the “City Pump Station”) to a connection point of the On Site System within the Property as depicted on Exhibit “D” attached hereto; and (ii) for the cost of the upgrade of the City Pump Station to 211,500 gpd, which improvements are hereinafter referred to as the “Additional Developer Improvements,” and shall constitute part of the City System upon dedication by Developer and as to which the Developer shall not receive Capacity Fee credits pursuant to subsection 9 below.  Notwithstanding the foregoing, Developer shall be entitled to Capacity Fee credits equal to the proportionate cost of upsizing any On-Site System improvements which Developer agrees to construct at the request of the City which expands capacity of such improvements to allow for service to customers outside the limits of the Property.

(d)
At the request of Developer for service to particular phases or stages of the Development, City and Developer shall enter into supplementary service agreements which will provide details as to the specific scope and design of the applicable improvements to be delivered by each of them as provided for herein, and the applicable construction timetables, and details as to the design, permitting, construction and maintenance of the reuse system; provided that any such supplementary agreement shall otherwise be consistent with the terms and provisions of this Agreement.

5.
PROCEDURES FOR CONSTRUCTION OF INSTALLATIONS, WATER METERS AND ACCEPTANCE BY CITY.  The City and Developer agree that the details concerning the construction of installations of the On-Site System and other Developer constructed Utility Service improvements, water meters, and the City’s acceptance of completed systems, shall be addressed in future amendments to this Agreement between the City and Developer consistent with customary practice of the City for such installations.

6.
AGREEMENT TO SERVE.

(a)
Upon the Developer completing the applicable phased construction of the: (i) Developer Constructed Regional System Improvements; (ii) Additional Developer Improvements; and (iii) each respective phase of an On-Site System; and upon satisfactory inspections of these constructed improvements by the City, and issuance by the City of a final letter of acceptance of the improvements, City agrees to connect the Off-Site Systems and On-Site Systems installed by Developer to the City System and to provide Utility Service in accordance with the terms of this Agreement.  Such connections shall at all times be in accordance with rules, regulations and orders of all applicable governmental authorities including, but not limited to, the FDEP, SJRWMD, and City.  City agrees that once Developer or others have connected consumer installations to City’s System, City will continuously, consistent with the provisions of this Agreement, provide water, wastewater and reuse service to the Property, and each consumer within the Property, subject to continued compliance by Developer or consumer with all applicable City requirements for such service.

(b)
The parties acknowledge that the Development Phasing Plan represents the current anticipated plan and schedule of the Development upon the Property.  City agrees that Developer may from time to time modify the timing of the Development Phasing Plan, subject to any required modifications to the Development of Regional Impact Development Order under Chapter 380.06, F.S., by providing not less than one (1) year prior written notice to City of such modifications which would materially accelerate the timing of demand for water, wastewater or reuse service within the Development.  Notwithstanding the foregoing, City agrees to cooperate with Developer to accelerate the schedule of utility service and capacity availability to the Property in those instances in which such one (1) year prior notice has not been provided by Developer due to unforeseen alterations in the schedule of Development.

7.
BACKFLOW PREVENTION.    Backflow prevention is required for all water service. Developer agrees to install backflow prevention devices as deemed necessary by  City to protect the potable water supply and shall follow the Land Development Code and City ordinances regarding same. 

8.
FIRE PROTECTION.    Developer desires and City agrees to make potable water and fire flow available to the Property in such quantities and such pressures as necessary to meet the fire protection requirements of the Development.  

9.
CONNECTION AND CAPACITY FEES, SERVICE RATES, AND CREDITS.   

(a)
All connections to the City System shall be subject to payment to City of all applicable Connection and Capacity Fees.  Capacity Fees shall be due and payable pursuant to Section 2(b) above.  Connection Fees shall be due and payable pursuant to Section 2(d) above.    Should the FDEP not issue the applicable permit(s) solely because capacity is not available, refunds of the Capacity Fees shall be made by City within sixty (60) days of written notification by Developer of the FDEP’s denial.

(b)
City agrees that Developer shall be entitled to credits which can be used to offset the payment of Capacity Fees until such time as such costs are fully recovered by Developer for the following: (i) the cost of construction of the Developer Constructed Regional System Improvements (including the fair market value of the land and appurtenances for the Potable Water Storage Tank); and (ii) the fair market value of Well Sites and easements associated with the Well Sites and any On-Site Treatment Plant Site conveyed by the Developer to the City pursuant to Section 12 below, or $50,000 for each Well Site and easement associated with the Well Site (the “Base Amount”), whichever is less.  The Base Amount shall be adjusted each year in the amount of each annual percentage change in the Consumer Price Index/All Urban Consumers (“CPI-U”) (U.S. City Average/all items) (1982-84=100) from the prior annual period, and from and after the date of this Agreement, on a cumulative basis.  If the CPI-U is replaced by an alternative similar index published by the U.S. Department of Labor, the replacement index shall be used.  For purposes of this Agreement, if the parties are unable to agree upon the fair market value, such fair market value shall be determined by appraisal.  Each party shall select an appraiser who is a Member of the Appraisal Institute (“MAI”).  If the values established by the two appraisers vary by fifteen percent (15%) or less the average of the two appraisals shall be the fair market value.  If the two appraisals vary by more than fifteen percent (15%), the two appraisers shall select a third MAI appraiser who shall also conduct an appraisal and the average of the three appraisals shall be the fair market value.  The parties shall have ninety (90) days to complete the appraisal process.  Each party shall bear the cost of the appraiser they select and if a third appraiser is necessary, the parties shall bear such expense equally.  For purposes of the appraisal, each appraiser shall value the Well Sites and associated easements at values consistent with those land uses provided for under the DRI and any approved zoning of the Property and easements shall be valued based upon the diminution in value of the fee parcel taking into consideration the easement.  For purposes of establishing fair market value, the appraisers shall not consider diminution in value resulting from the creation of the primary wellhead protection zone related to a well site so long as such zone does not exceed a radius of five hundred (500) feet as to any one parcel and so long as the restricted uses are limited to those restricted uses contained in the City of Palm Coast wellhead protection ordinance in effect as of the date of this Agreement.  If the list of restricted uses expands, the appraisers shall consider diminution in value of such wellhead protection zone due to the elimination of certain uses.

(c)
City shall not collect Capacity Fees as to connections within the Property so long as Developer has Capacity Fee credits available.  In order to facilitate the implementation of credits for Capacity Fees payable to Developer (or its successors or assigns, as may be applicable), City agrees to institute and maintain a voucher system whereby customers making connections and paying Connection Fees shall present a voucher issued by Developer (or identified successor or assign) designating an amount of Capacity Fee credits to be applied as to such connection.  City agrees that at the time of payment of any Capacity Fee it will require all customers within the Property to provide a certification to City from Developer or identified successor or assign certifying (i) as to the applicable amount of Capacity Fee credit to be provided as to such connection in the form of a voucher; or (ii) that no such Capacity Fee credits are applicable.  City and Developer shall mutually agree upon the form of voucher and shall cooperate to implement administration of the voucher system.

(d)
Upon connection of a consumer to the City System, such consumer shall pay all applicable Service Rates of the City.  No individual consumer of water service shall be entitled to offset any bill rendered by City for such service against Capacity Fees or Connection Fees paid except as provided for herein.  

10.
ON-SITE SYSTEM, OFF-SITE SYSTEM, AND OTHER INSTALLATIONS.     Except as otherwise provided for herein, Developer agrees to construct and to transfer ownership and control to City, as a CIAC , all portions of the On-Site System and the Off-Site System consisting of the Developer Constructed Regional System Improvements and the Additional Developer Improvements.  Developer shall install the: (i) On-Site System at its sole expense (excluding only those improvements to be constructed by City as part of the City System) within the Property, and (ii) and the Off-Site System consisting of the Developer Constructed Regional System Improvements and the Additional Developer Improvements; in accordance with the plans, specifications and all other pertinent documents approved by City and the provisions of this Agreement.  

11.
EASEMENTS.   

(a)   
Developer hereby agrees that City shall be granted the necessary right of ingress and egress to any part of the Property upon which City is constructing or operating utility facilities.  Such grants shall continue for as long as City requires such rights for the construction, ownership, maintenance, operation or expansion of the facilities in its discretion.  At the request of Developer, this right of ingress and egress may be limited to specific metes and bounds description of the Property so long as reasonable ingress and egress to the Property is maintained.

(b)   
The parties agree that in the event Developer and City agree to install any of the facilities in lands within the Property lying outside the streets or platted easement areas, then Developer or the owner of the Property shall grant to City, the necessary easements for such “private property” installation in locations as agreed to and determined by Developer, which allow for relocation of such easements at Developer’s option.  

(c)   
Subject to City’s prior written consent not to be unreasonably withheld, the use of easements granted by Developer to City shall be non-exclusive easements and shall not preclude the use by other utilities of these easements, such as communications, cable television, telephone, electric, or gas utilities, provided each does not interfere with City’s use thereof.

(d)   
City hereby agrees that all easement grants will be utilized without warranty in accordance with generally accepted practices of publicly owned water reuse, and wastewater utilities with respect to the installation of all its facilities in any of the easement areas.

(e)   
Where water, wastewater and reuse facilities are to be installed in, under and across privately owned streets, rights-of-way, tracts and easements, Developer agrees that the quality of restoration of landscaping and pavement associated with City’s maintenance activities on those utilities will only equal that which would be in a discretionary manner performed in streets, rights-of-way, tracts and easements dedicated to the public.

12.
CONVEYANCES OF WELL SITES AND EASEMENTS AND ON-SITE TREATMENT PLANT SITE.  
(a)
The City has conducted an initial evaluation of the Property and determined that there may be suitable areas for the future location of up to 25 well sites.  The well sites are planned to provide raw water supply to the City’s potable water treatment facilities, are each approximately 70 feet by 100 feet in size, and will be interconnected to the City’s System (“Well Sites”).  The City agrees that the future location of proposed Well Sites must be consistent with the Development, shall be located as the planning and permitting of the Development progresses, and will be located as agreed to between the City and Developer during the planning, permitting and/or platting of the Property in proximity to each Well Site.  The parties agree that they shall cooperate as to the specific location of the Well Sites so as to minimize the fair market value cost of the applicable Well Site and associated easements and maximize the hydrogeology of each Well Site; provided however that in any instance in which alternative locations as to a particular Well Site have comparable hydrogeology, the site with the lowest fair market value shall be selected, without regard to the Base Amount.  Upon the: (i) written request by the City to Developer, (ii) agreement between the parties as to final location of the respective Well Site(s) as provided for herein and which comply with applicable City Code, and (iii) evidence reasonably satisfactory to Developer that City has sufficient potable water capacity permitted and available to service the Development in accordance with the Development Phasing Plan.  Developer and City will enter into an amendment to this Agreement to address the terms and conditions for the conveyance of a respective Well Site(s) to the City including, without limitation, service commitment levels.  Such conveyances shall be by special warranty deed and subject to covenants, easements and restrictions of record.  All closing costs will be paid by City.  In addition, if not already accessible through existing right-of-way, up to a fifty (50) foot wide access, utility and electric easement for all appurtenances necessary for the use of the Well Sites shall also be granted for each Well Site, all of which may be relocated by Developer, at Developer’s option.  The exact location and size of such access easements shall be subject to the future mutual written agreement of the parties.  The conveyance of each Well Site (or such relocated Well Site as provided for herein) and related easements will also be subject to the execution and delivery by City and Developer of an amendment to this Agreement committing to Developer the first priority rights to be provided the volume of potable water to that portion of the Development to be supplied by the Well Sites to be conveyed.

(b)
The parties acknowledge that the City’s evaluation of Well Site locations is conceptual in nature and that the final location or relocation of the Well Sites and related easements will be necessary or desirable as future development and engineering plans for the Property are provided in greater detail, or because such Well Sites are found to be unproductive.  The parties agree that, in the event that one of the parties requests such relocation, they will cooperate to exchange such Well Site for a reasonably acceptable substitute site and City shall be responsible for any and all permitting modifications and associated costs necessary resulting from such relocation.

(c)
In the event that any Well Site is abandoned by City, City shall convey such Well Site back to Developer and Developer shall refund to City any consideration paid upon such reconveyance.  City shall also terminate the easements granted in connection with the abandoned Well Site.  City further agrees to plug the well and abandon in-place the well casing and restore the abandoned Well Site to the condition it was in prior to City’s ownership, to the extent practical.  

(d)
Each party receiving a conveyance from the other shall be responsible for the following costs of any conveyance:  any title insurance that such party may desire to procure; State documentary stamp taxes, if any; recording fees; closing fees; survey costs; and environmental site audits.  As to all sites conveyed to City, City shall be responsible for all costs necessary for City to place the subject sites into operation.  Ad valorem taxes shall be prorated at closing based upon the most recent available tax assessment and millage rates with maximum allowable discount.

(e)
City shall be solely responsible for all of City’s activities conducted on or within the Well Sites and easement areas or any On-Site Treatment Plant conveyed to City. 

(f)
City agrees that it shall not enter into any reservation of capacity of potable water attributable to the capacity to be generated from the Well Sites until conveyance of such Well Site to the City.  City also agrees that Developer shall have the priority first right of use and access to water equal to the volume of capacity generated from any of the Well Sites by City at all times for the purpose of meeting the water capacity needs of the Development Phasing Plan and water capacity allocation provided by City under the terms of this Agreement.  Accordingly, City agrees that no such capacity generated from the Well Sites shall be committed to or supplied to other customers of City except subordinate to the first rights of Developer pursuant to this Agreement.  

(g)
Developer also agrees to convey to City up to fifteen (15) acres of the Property for the location and construction of an on-site sewer treatment plant as generally depicted on Exhibit “F” with the specific location within such area to be determined by Developer and City as part of final engineering and site planning for the Development (the “On-Site Treatment Plant Site”).  The On-Site Treatment Plant Site shall be conveyed to City when requested by City for construction of an on-site wastewater treatment plant.  The On-Site Treatment Plant Site will be conveyed in fee simple to City at no cost to City, other than closing costs.  Such conveyance shall be by special warranty deed subject to easements, covenants and restrictions of record.  All closing costs shall be paid by City.

13.
MORTGAGE LIENS.    Mortgagees, if any, holding prior liens on the Property shall be required to release such liens, subordinate their positions or join in any conveyance, grant or dedication of the easements or right-of-way, or give to City assurance by way of a “non-disturbance  agreement” that in the event of foreclosure, mortgagee would continue to recognize the ownership and easement rights of City, as long as City substantially complies with the terms of this Agreement.  All facilities, save and except consumer installations, shall be covered by easements or rights-of-way if not located within platted or dedicated roads or rights‑of-way for utility purposes.

14.
CITY’S EXCLUSIVE RIGHT TO UTILITY FACILITIES.    Developer and City agree that all water, wastewater and reuse facilities accepted by City pursuant to this Agreement or any supplementary service agreement shall at all times remain in the sole and exclusive ownership of City.  Any person or entity owning any part of the Property or any residence, building or unit constructed or located thereon, shall not have any right, title, claim or interest to such facilities for any purpose whatsoever such as the furnishing of water, wastewater and reuse services to others located within or beyond the limits of the Property, subject however to the provisions of Section 12 above pertaining to the Well Sites and water capacity reserved to the Development, and the provisions of Section 3 above pertaining to the reuse capacity reserved to the Development.

15.
SERVICE RATES.     The rates to be charged by City to Developer or to a consumer or occupant for water, wastewater or reuse service on the Property shall be those rates charged by City to its other consumers pursuant to service rates from time to time in effect without surcharge or additional assessment, subject to the terms of this Agreement. The service to the Property shall be subject to such other regulations which from time to time may be imposed by or upon City with respect to the operations of its water, wastewater and reuse systems; and except as may be limited by such regulations, the amounts of utility deposits, billing practices and times, liability for damages to City’s property and rate changes shall be exclusively within the discretion and control of City, subject to the terms of this Agreement.  Developer acknowledges that City has adopted certain pre-treatment standards and surcharges for non-domestic wastewater as part of its Code and tariff.  City acknowledges that the land uses contemplated for the Property include non-residential uses and industrial uses.  In order to facilitate development of such uses within the Property, City agrees that upon the request of Developer or any prospective purchaser or owner of a parcel within the Property intended for non-residential development, City shall provide detailed information about pre-treatment requirements as may be applicable for the intended use on a timely basis.

16.   WATER CONSERVATION.   Developer shall employ water conservation measures as required by the applicable Development Order for the Property, State law and City ordinance.

17.
NOTICES.
 

(a)
Any payment or notice required or permitted hereunder shall be in writing and be deemed properly made (a) when hand delivered to the official hereinafter designated, or (b) upon receipt of such notice when deposited in the United States mail, postage prepaid, certified mail, return receipt requested, or (c) upon receipt of such notice when deposited with Federal Express or other nationally recognized overnight or next day courier, addressed as set forth herein, or at such other address as shall have been specified by written notice to the other party delivered in accordance herewith:

CITY: 


Public Works/Utility Director

City of Palm Coast Utility Department

2 Utility Drive

Palm Coast, Florida 32137

DEVELOPER: 
Neoga Lakes, LLC

50 Leanni Way, #C6

Palm Coast, Florida  32250

Attention:  Dan Camp

WITH A COPY TO:
Neoga Lakes, LLC

Rayonier Legal Department

1901 Island Walkway

Fernandina Beach, Florida 32034

(b)
Each party shall, by written notice, notify the other of any change in address to which subsequent notices or other communication shall be sent.

18.
REMEDIES; COSTS AND ATTORNEY’S FEES; TERMINATION.   The parties shall be entitled to all remedies available at law or in equity for breach of this Agreement except monetary damages.  Each party shall provide thirty (30) days prior written notice of any default to the other, except as to defaults requiring emergency relief to avoid material harm to persons or property.  In the event City or Developer brings an action to enforce this Agreement by court proceeding or otherwise, then the prevailing party shall be entitled to recover from the other party all costs incurred, together with reasonable attorneys’ fees at all levels, including appeals.  Developer may elect to terminate this Agreement if: (a) the City does not obtain the necessary SJRWMD CUP pursuant to subparagraph 3(b) above; (b) City shall, at any time, be unable to provide water, wastewater or reuse service to the Development within one hundred and twenty (120) days of demand for connection or service pursuant to the terms of this Agreement or the Developer demonstrates that the City will be unable to provide such service as needed to serve the Development on a timely basis; or (c) the DRI Application and/or Amendment are not “Finally Approved Land Use Documents” on terms and conditions satisfactory to Developer, in its sole discretion, on or before December 31, 2013, or if the DRI Application and Amendment are earlier abandoned or withdrawn by Developer, or; (d) the School Agreement and/or the FDOT Agreement are not “finally Approved Agreements,” each on the terms and conditions satisfactory to Developer in its sole discretion on or before December 31, 2013.

19.
INTERPRETATION.    Developer and City agree that all words, terms and conditions contained herein are to be read in concert, each with the other, and that a provision contained under one heading may be considered to be equally applicable under another in the interpretation of this Agreement.  This Agreement shall not be construed more strictly against either party on the basis of being the drafter thereof, and both parties have contributed to the drafting of this Agreement. 

20.
ASSIGNMENT.     The allocation of water, wastewater and reuse capacity granted to Developer, City commitments for water, wastewater and reuse service, and any other rights provided for under this Agreement may be assigned or transferred in whole or in part in connection with any conveyance of the Property or a portion thereof to which the allocation of water, wastewater and reuse service capacity relates, but may not be otherwise sold or conveyed.  Developer shall notify City in writing of such an assignment and the assignee shall pay City’s reasonable administrative costs incurred in connection with such assignment and the assignee shall assume all of the duties and obligations of Developer under this Agreement as to such portion of this Agreement assigned and Developer shall be released as to any obligations assigned.  City shall have the right to assign or transfer this Agreement or the rights and responsibilities contained herein to any properly authorized commission, authority, corporation, or other public or private person, firm or entity which succeeds to the utility operations of City and which assumes the obligations of City hereunder, without the consent of Developer. 

21.  
STRICT COMPLIANCE.     Failure to insist upon strict compliance of any of the terms, covenants, or conditions in this Agreement shall not be deemed a waiver thereof, nor shall any waiver of any right hereunder at any one time be deemed a waiver of such right at any other time.

22.
TIME OF THE ESSENCE.   Time is hereby made of the essence of this Agreement in all respects.

23.
ENTIRE AGREEMENT AND INCORPORATION BY REFERENCE.    This Agreement, as supplemented by any supplemental service agreement, shall constitute the entire agreement of the parties and expressly supersedes all negotiations, previous agreements or representations whether verbal or written, and may not be amended in any way whatsoever except by a writing executed by both parties hereto in a manner equal in dignity to the execution of this Agreement; provided, however, that documents for the implementation of this Agreement, including all permits, engineering design and construction contracts, plans and specifications for the utility facilities as and when approved and filed with the City are incorporated herein by reference.

24.
BINDING EFFECT.    This Agreement shall inure to the benefit of and be binding upon the specific assigns of the parties hereto.  The parties acknowledge that this Agreement creates no liability or obligation on the part of Developer or its successors or assigns, except to the extent they shall request water, wastewater or reuse service to the Property or any portion thereof.     

25.
LIABILITY.     Developer and successors and assigns hereby release City, the City Council, its employees and agents from any all claims, damages, causes of actions or other liabilities that arise out of or in relation to the denial by any governmental authority other than the City of applicable permits to provide water, wastewater or reuse capacity or service to the Property. Nothing herein shall be deemed in any way to constitute a waiver of sovereign immunity by City.   

26.
FURTHER AGREEMENTS.    The parties further agree to the following:

(a)
In the event of any lawsuit, venue shall be in Flagler County, Florida.

(b)
This Agreement is intended to benefit only the parties who sign it and their authorized assigns and does not create any right for other persons or entities.

(c)
This Agreement is binding on both parties and each has the power and authority to bind themselves by signing below. 

27.
GOVERNING LAW.    This Agreement shall be governed by the laws of the State of Florida and the Ordinances, Resolutions and policies of City not prohibited thereby.

28.
FORCE MAJEURE.    City’s and Developer’s obligations hereunder shall be subject to the concept of force majeure.  Accordingly, in the event of Acts of God, riot, weather disturbances, war, terrorism, civil disobedience, geologic subsidence, electrical failure, malfunctions, and events of a similar nature, City or Developer shall be excused from their respective obligations until the cause or causes thereof have been remedied.  Notwithstanding the foregoing, in addition to other remedies available to Developer, Developer shall have the right to terminate this Agreement in the event that City at anytime shall fail to obtain the necessary permits and approvals to supply the water, wastewater and reuse capacity and service in a timely manner to serve the Development in accordance with the then existing Development Phasing Plan.  In the event of any such termination of this Agreement, Developer shall have no further obligations hereunder, including but not limited to, no further obligation for conveyance of Well Sites or the On-Site Treatment Plant Site pursuant to Section 12 hereof.
29.
NO PLEDGE OF CREDIT.  Nothing in this Agreement will be construed to give Developer a security interest in any City funds nor will the Agreement be construed as a pledge of credit or taxing power by the City.

30.
NO AD VALOREM TAX APPROPRIATION.
The parties acknowledge that no ad valorem tax appropriations have been pledged pursuant to this Agreement.  To the extent this Agreement is either later construed to have pledged ad valorem tax, or ad valorem tax money is later appropriated by the City Council, it will be subject to the City Council’s annual appropriation of funds.

31.
EFFECTIVE DATE.    This Agreement shall be effective upon proper execution by both parties hereto.  

32.
COUNTERPARTS.    This Agreement may be executed in several counterparts, each of which is properly executed by both parties, and shall be considered an original.

{This space left blank intentionally}

IN WITNESS WHEREOF, the parties to this Agreement have caused the same to be signed by their duly authorized representatives this ____ day of __________________ 2010.

NEOGA LAKES, LLC

By: 

______________________________

Printed Name:
______________________________

Title: 

______________________________

STATE OF FLORIDA

COUNTY OF _____________
Sworn to (or affirmed) and subscribed before me this _____ day of _________________, 2010 by _________________________________________________.

Personally known to me or produced identification

Type of Identification_______________________

Witness my hand and official seal in the County and State last aforesaid this  ______ day of  ________________, 2010.

____________________________________

Notary Public

CITY OF PALM COAST

By: 

______________________________

Printed Name: Jim Landon, City Manager
Attested by:

__________________________________



City Clerk





STATE OF FLORIDA

COUNTY OF _____________
Sworn to (or affirmed) and subscribed before me this _____ day of _________________, 2010_ by _________________________________________________.

Personally known to me or produced identification

Type of Identification_______________________

Witness my hand and official seal in the County and State last aforesaid this ______ day of ________________, 2010.

____________________________________

Notary Public
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EXHIBIT “A”

Property

FLAGLER COUNTY, FLORIDA

Lands in Township 11 South, Range 29 East  

All of Sections 12 and 13, less and except right-of-way of Highway 13, a/k/a  Brick Road;  

All of Section 14, lying and being East of the western boundary of the abandoned F.E.C. Railway right-of-way (100 foot right-of-way); The Southwest ¼ of the Northeast ¼; Southeast ¼ of the Northeast ¼; the South ½ of the Northwest ¼; and the South ½ of Section 15, lying and being East of the western boundary of the-abandoned F. E. C. Railway right-of-way (100 foot right-of-way); LESS AND EXCEPT any part thereof lying within lands conveyed to Florida Power and Light Company set forth in Special Warranty Deed recorded in 0. R. Book 213, page 795, Public Records of Flagler County, Florida; 

All of Section 23, lying and being East of the western boundary of the abandoned F.E.C. Railway right-of-way (100 foot right-of-way);  

All of Section 24, lying and being East of the western boundary of the abandoned F.E.C. Railway right-of-way (100 foot right-of-way);  

All of Section 25, lying and being East of the western boundary of the abandoned F.E.C. Railway right-of-way (100 foot right-of-way);  

Lands in Township 11 South, Range 30 East  

All of Section 18 and 19, less and except right-of-way of Highway 13, a/k/a Brick Road; 

That portion of Section 20, lying and being West of Hargrove Grade; less and except road right-of-way reserved in TIIF Deed recorded in Deed Book 30, page 381;  

That portion of Section 29, lying and being West of Hargrove Grade; together with that portion of the Southeast ¼ lying and being West of a 410 feet established power line right-of-way located in said section; less and except Hargrove Grade and Otis Hunter Grade road right-of-ways; 


All of Section 30, Township 11 South, Range 30 East, Flagler County, Florida; Less and except the following: Begin at the Southwest corner of Section 30, Township 11 South, Range 30 East; thence North 00°00'00" East, a distance of 1126.73 feet to the Southwesterly Right of Way line of an abandoned railroad having a 100 foot Right of Way; thence South 47°31'54" East on the Right of Way line thereof, a distance of 770.97 feet; thence North 45°00'00" East, a distance of 2876.25 feet to the Northwest corner of lands described in Official Records 535, page 1327 of the public records of said Flagler County; thence North 90°00'00" East, on the North line of said Official Records and the North line of Official Records 404, page 281, a distance of 487.17 feet to the East Right of Way line of Old Brick Yard Road having a 50 foot Right of Way; thence South 10°52'58" East, on the East Right of way line thereof, a distance of 415.68 feet to the Northwest corner of Official Records Book 1600, page 275; thence South 90°00'00" East on the North line of last said Official Records Book , a distance of 776.18 feet to the Northeast corner of last said Official Records Book; thence South 30°53'57" East, a distance of 2600.95 feet to the Southeast corner of said Section; thence North 90°00'00" West on the South line of said Section, a distance of 5,280.00 feet to the point of beginning.

A parcel of land described as that portion of the East ½ of the Southeast ¼ of Section 30, Township 11 South, Range 30 East, Flagler County, Florida described as follows:  Begin at the Southeast corner of said Section 30 and run North 30 degrees 53 minutes 57 seconds West, 2600.95 feet to a point on the western boundary of the East ½ of the Southeast ¼, thence South along said western boundary of the East ½ of the Southeast ¼ to the South line of Section 30, thence East along the South line of said section to the Southeast corner of Section 30 and the point of beginning.

Section 32:

The East ½ of the East ½; together with the following parcel of land in the Southwest ¼ of the Southeast 1/4 described as follows:

Commence at the Northeast corner of the Southwest ¼ of the Southeast ¼ at a 4” x 4” concrete monument; thence along the East line of the Southwest ¼ of the Southeast ¼ South 00 degrees 05 minutes 02 seconds East a distance of 718.15 feet to an iron pipe and cap (LB 6888) located on the northerly maintained right of way of an existing dirt road, said point marking the point of beginning of the herein described parcel; thence South 73 degrees 42 minutes 15 seconds West along said Northerly maintained right of way line 446.36 feet to the point of curvature of a curve to the left, concave Southeast, having a radius of 574.60 feet; thence Southwesterly along said Northerly maintained right of way line and the arc of said curve 181.18 feet, through a central angle of 18 degrees 04 minutes 00 seconds and being subtended by a chord bearing and distance of South 64 degrees 40 minutes 15 seconds West 180.43 feet to the point of tangency; thence South 55 degrees 38 minutes 16 seconds West continuing along said Northerly maintained right of way line 173.18 feet to a point on the Northeasterly right of way line of State Road No. 13 (a variable width right of way); thence Southeast 48 degrees 54 minutes 41 seconds East to a point where the Northeasterly right of way line of S. R. 13 (a variable width right of way) intersects the southern boundary line of Section 32, Township 11 South, Range 30 East; thence South 89 degrees 03 minutes 16 seconds East along said southern boundary of Section 32 to a concrete monument (LS 2615);thence North 00 degrees 05 minutes 02 seconds West 598.69 feet to the Point of Beginning.

Section 33:

All lying and being West of the right-of-way of the Florida East Coast Railway, (150 foot right-of-way).

Containing 6,410.07 acres, more or less.
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