FLORIDA LANDMARK COMMUNITIES/CITY OF PALM COAST AGREEMENT RELATING TO FISH FEEDING 
IN TOWN CENTER PONDS AND LAKES
THIS AGREEMENT is made and entered into this _____ day of ________, 2007 between “the parties”, FLORIDA LANDMARK COMMUNITIES, INC. ("FLCI"), a Florida for profit corporation, with offices at 1 Corporate Drive, Suite 3A, Palm Coast, Florida 32137 and the CITY OF PALM COAST (“CITY”), a municipal corporation organized and existing under the laws of the State of Florida, with offices at 2 Commerce Boulevard, Palm Coast, Florida 32164.  This Agreement is joined in by the TOWN CENTER AT PALM COAST COMMUNITY DEVELOPMENT DISTRICT ("CDD"), a local unit of special purpose government created under the provisions of Chapter 190, Florida Statutes, for purposes of consenting to the terms hereof.

WITNESSETH:
WHEREAS, FLCI is the developer of the Town Center at Palm Coast Development of Regional Impact ("Town Center DRI"); and

WHEREAS, as portions of Town Center  Development of Regional Impact (DRI) are platted, FLCI shall dedicate easements to the stormwater ponds jointly and severally to the CDD and the CITY for the purpose of constructing and maintaining lakes and a stormwater management system; and  

WHEREAS, lakes within the DRI have been placed under conservation easements, dated  March 7, 2005, between FLCI, as the Grantor, in favor of the St. Johns River Water Management District, as Grantee, with third party rights granted to the United States Army Corps of Engineers and the CITY (the "Conservation Easement"); and

WHEREAS, the Conservation Easement was recorded on March 10, 2005 in Official Records Book 1812, Page 53, et seq., of the Public Records of Flagler County, Florida; and

WHEREAS, a list of the twenty-one (21) stormwater ponds (the "Ponds") and borrow pit lakes (the "Lakes") is attached hereto as Exhibit "A-1"; and
WHEREAS, a map showing the location of the Ponds and the Lakes by Site ID, as referenced on Exhibit "A", is attached hereto as Exhibit "A-2"; and
WHEREAS, FLCI shall stock the twenty-one (21) Ponds and Lakes with game fish once the waters have cooled sufficiently to sustain aquatic life (the "Fish Stocking"), to include the following fish:  largemouth bass, bream, mosquito fish, channel catfish and hi tech speck (hybrid crappie); and

WHEREAS, three (3) different Fish Stocking events are planned as follows:   Early November, 2007, December, 2007 and in the Spring of 2008; and


WHEREAS, after fish stocking activities are accomplished, it will be necessary to feed the fish; and

WHEREAS, FLCI does not have equipment or personnel power available to undertake the feeding of the fish since the ponds and the lakes shall become public water bodies and the fish stocking and feeding will benefit the public; and

WHEREAS, FLCI has requested the CITY to assist with the feeding of the fish in anticipation of the ponds and lakes becoming public waterbodies; and
WHEREAS, the CITY has determined that this agreement serves a public interest in that the Ponds and Lakes will improve the wildlife habitat and promote mosquito control, and 
WHEREAS, the CITY has determined that it is in the public interest to agree to assist FLCI with the fish feeding program, with support from volunteers, subject to reimbursement from FLCI for any and all costs associated therewith; and


WHEREAS,
this Agreement is authorized by, permitted by, and consistent with the provisions of the CITY’s Home Rule Charter; the CITY’s Comprehensive Plan, Chapter 163, Florida Statutes; Chapter 166, Florida Statutes; the State Comprehensive Plan (Chapter 187, Florida Statutes); Chapter 190 Florida Statutes, Article VIII, Section 2(b), Constitution of the State of Florida, and other applicable law and serves and advances a  public purpose.
NOW, THEREFORE, for and in consideration of the mutual covenants and agreements contained herein, and other good and valuable consideration each to the other provided, the receipt and sufficiency of which is hereby acknowledged, the parties agree as follows:

SECTION 1. RECITALS.
The above recitals are true and correct, are incorporated into this Agreement by reference thereto, and form a material part of this Agreement upon which the parties have relied, including, but not limited to, the assertions that FLCI owns the subject property and is empowered to enter into this Agreement and make binding commitments which  run with and burden the said real property.
SECTION 2. OBLIGATIONS OF FLCI.
(a).
FLCI shall stock the twenty-one (21) Ponds and Lakes with game fish once the waters have cooled sufficiently to sustain aquatic life (the "Fish Stocking"), to include the following fish:  largemouth bass, bream, mosquito fish, channel catfish and hi tech speck (hybrid crappie).

(b).
FLCI shall accomplish three (3) different Fish Stocking events, as follows:  Early November, 2007; December 2007 and in the Spring of 2008.
(c).
FLCI shall reimburse the City on a weekly or monthly basis, as determined by the City, for all costs incurred as a result of the development, coordination and implementation of the fish feeding program which costs shall include, but not be limited to, the following:



(1).
CITY staff organizational time related to development of the fish feeding program. 



(2).
CITY staff coordination time related to volunteer organization.



(3).
Rental of storage space for fish feed supply, if needed.



(4).
All costs associated with screening volunteers and running any background checks.



(5).
All costs associated with transportation including, but not limited to, rental/use of truck, trailer and fuel.  



(6)
All costs associated with purchasing miscellaneous materials and supplies.  



SECTION 3.  OBLIGATIONS OF The CITY. 

(a).
After successful and satisfactory Fish Stocking  by FLCI, the City shall feed the stocked fish two (2) times per week for a period of sixteen (16) weeks (the "Feeding Program"). There are two (2) consecutive (16) week programs to complete process.  After Fish Stocking in the Spring of 2008 the City’s obligation to feed the stocked fish shall  cease. 

(b).
The CITY will coordinate, at a minimum, the following efforts and utilize volunteers and donations where applicable to carry out the Feeding Program: 



(1).
Two (2) volunteers two (2) days/week for eight (8) hours.  It is expected that it will be necessary to divide the 8 hours into two (2) four-hour shifts based on time and energies required of Volunteers. Four (4) three-person teams are being planned for project to ensure coverage of volunteer schedules (including the costs for screening volunteers and running any background checks, etc.).


(2).
An all terrain vehicle (ATV) for access to remote locations and hauling of fish feed. 



(3).
A storage facility for fish feed supply.



(4).
A truck and trailer as needed to transport ATV over the road.  



(5).
The five (5) gallon buckets and scoops necessary to distribute the fish feed

Section 4.   Limitation of Funding Obligations.  Notwithstanding anything to the contrary stated elsewhere in this Agreement, the CITY shall have no obligation to fund any public facilities or infrastructure.


Section 5.   Further Assurances.   In addition to the acts recited in or set forth in this Agreement, the parties agree to perform or cause to be performed, in a timely manner, any and all further acts as may be reasonably necessary to implement the provisions of this Agreement including, but not limited to, the execution and/or recordation of further instruments; provided, however, that the CITY’s obligations shall be subject to such limitations of law as may be applicable to municipalities.


Section 6.   Limitations of Remedies.  The parties hereby agree not to pursue an award of monetary damages for a breach of or non-performance under this Agreement.  The only remedies available against the non-performing party shall be either to withhold further performance under the Agreement until the non-performing party or parties cure the non-performance or to seek a court order from the Circuit Court of the Seventh Judicial Circuit in and for Flagler County, Florida requiring the non-performing party to fulfill its obligations under the Agreement.  However, nothing in this Agreement shall be construed to limit the right of the CITY to pursue any and all available remedies, if any, under tort or constitutional law related to a party’s non-performance under the Agreement.  The CITY shall not be deemed to have waived sovereign immunity in any manner or respect.


Section 7.  Disclaimer of Third Party Beneficiaries.   This Agreement is solely for the benefit of the formal parties to this Agreement, and no right or cause of action shall accrue by reason hereof to or for the benefit of any third party not a formal party hereto.  Nothing in this Agreement, expressed or implied, is intended or shall be construed to confer upon or give any person or entity any right, remedy or claim under or by reason of this Agreement or any provisions or conditions hereof, other than the parties hereto and their respective representatives, successors and assigns.


Section 8.   Indemnification.   FLCI  agrees to indemnify and hold harmless the City  from and against any and all claims, assertions, damages, judgments and lawsuits arising from the acts or omissions of the FLCI and its officers, employees or agents arising, in any way, under and pursuant to this Agreement.   To the limited extent permittable by State law, but subject to the statutory limits of liability set forth at Section 768.28, Florida Statutes, the CITY agrees to indemnify and hold harmless FLCI from and against any and all claims, assertions, damages, judgments and lawsuits arising from the acts or omissions of the CITY or its officers, employees or agents under and pursuant to this Agreement.   In accordance with Section 725.06, Florida Statutes, adequate consideration has been provided to all other parties by the CITY, the receipt and sufficiency of which is hereby specifically acknowledged.  Nothing herein shall be deemed to affect the rights, privileges, and immunities of the CITY as set forth in Section 768.28, Florida Statutes, or waive any rights  or defense of the City. 

Section 9.   Time Of The Essence.   Time is of the essence of the lawful performance of the duties and obligations contained in this Agreement.  The parties covenant and agree that they shall diligently and expeditiously pursue their respective obligations set forth in this Agreement.


Section 10.   Successors and Assigns.   This Agreement and the terms and conditions hereof shall be binding upon and inure to the benefit of the parties and their respective successors in interest.


Section 11.   Applicable Law.   This Agreement and the provisions contained herein shall be construed, controlled and interpreted according to the laws of the State of Florida..


Section 12.   Binding Effect.   Each party hereto represents to the other that it has undertaken all necessary actions to execute this Agreement, and that it has the legal authority to enter into this Agreement and to undertake all obligations imposed on it.


Section 13.   
Choice of Law and Venue.   Florida law shall govern the interpretation and enforcement of this Agreement.  In any action or proceeding required to enforce or interpret the terms of this Agreement, venue shall be in Flagler County, Florida in the Seventh Judicial Circuit Court. The parties hereby waive any right to trial by jury..


Section 14.   COMPLIANCE WITH/Effect on Change in Law.   


(a).
FLCI agrees to comply with all Federal, State and local laws, rules and regulations pertaining to the matters set forth in this Agreement to include, but not be limited to , environmental  provisions and provisions  relating to permitting. 


(b).
If Federal State, or local laws, rules or regulations are enacted after execution of this Agreement which are applicable to and preclude the parties’ compliance with the terms of this Agreement, this Agreement shall be modified or revoked as is necessary to comply with the relevant provisions and the intent of the parties hereto.


Section 15. Construction or Interpretation of the Agreement.   This Agreement is the result of bona fide arms length negotiations between the parties, and all parties have contributed substantially and materially to the preparation of the Agreement.  Accordingly, this Agreement shall not be construed or interpreted more strictly against any one party than against any other party.


Section 16.   Attorneys’ Fees and Costs.   In the event of any action to enforce the terms of this Agreement, the prevailing party shall be entitled to recover reasonable attorneys’ fees, paralegals’ fees, and costs incurred, whether the same be incurred in pre-litigation negotiation, litigation at the trial level, or upon appeal.

SECTION 17. ASSIGNMENT. This Agreement shall not be assigned by either party without the prior written approval of the other.


SECTION 18. PUBLIC RECORDS. The parties shall allow public access to all documents, papers, letters or other materials subject to the provisions of Chapter 119, Florida Statutes, and which have been made or received by the parties in conjunction with this Agreement.

Section 19.   Captions / Exhibits.

(a).
The headings or captions of the sections and subsections contained in this Agreement are used for convenience and reference only, and do not, in themselves, have any legal significance and shall not be afforded any.


(b).
The exhibits to this Agreement are hereby incorporated into this Agreement and are an integral part of this Agreement and shall be deemed to be incorporated into this Agreement as if fully set forth verbatim and into the body of the Agreement..


Section 20.   Parties Bound.   Following the recordation of this Agreement, the benefits and burdens of this Agreement shall become a covenant running with the title to the Property, and all parts and parcels thereof, and this Agreement shall be binding upon and inure to the benefit of the parties and their assigns and successors in interest.


Section 20.   Severability.   If any provision of this Agreement, the deletion of which would not adversely affect the receipt of any material benefits by either party to the Agreement or substantially increase the burden of either party to the Agreement, shall be held to be unconstitutional, invalid or unenforceable to any extent by a court of competent jurisdiction, such portion shall be deemed a separate, distinct, and independent provision and the same shall not affect in any respect whatsoever the validity or enforceability of the remainder of the Agreement.


Section 212.   Notices.   


(a).
Any notice that is to be delivered hereunder shall be in writing and shall be deemed to be delivered (whether or not actually received) when (i) hand delivered to the official hereinafter designated, or (ii) upon receipt of such notice when deposited in the United States mail, postage prepaid, certified mail, return receipt requested, addressed to the parties as follows (facsimile transmittal is not acceptable as a form of notice in this Agreement):

To the CITY:


James Landon





City Manager





City Hall





2 Commerce Boulevard





Palm Coast, Florida 32164

To  the FLCI":


William I. Livingston




President





1 Corporate Drive





Suite 3A





Palm Coast, Florida  32137


(b).
Notice as to the CDD shall be the responsibility of FLCI in accordance with any agreements between the FLCI and the CDD.


(c).
The parties may change the person to receive notice hereunder by written notice in compliance with the provisions of this Section.



(d).
Written notice requirements of this Agreement shall be strictly construed and such requirements are a condition precedent to pursuing any rights or remedies hereunder.   The  parties agree not to claim any waiver of such notice requirements based upon a party having actual knowledge, implied, verbal or constructive notice, lack of prejudice or any other grounds as a substitute for the failure of the a party to comply with the express written notice requirements herein.  Computer notification (e-mails and message boards) do not constitute proper “written notice” under the terms of the Agreement.



Section 223.   Entire Agreement.   This Agreement constitutes the complete and entire agreement between the parties with respect to the subject matter hereof, and supersedes any and all prior agreements, arrangements or understandings, whether oral or written, between the parties relating thereto, all of which have been integrated herein.


Section 234.   Modification.   This Agreement may not be amended, changed, or modified, and material provisions hereunder may not be waived, except by a written document, of equal dignity herewith, approved by the   parties to this Agreement.

Section 245.   Counterparts.   This Agreement may be executed in any number of counterparts, each of which shall be deemed an original, but all of which, taken together, shall constitute one and the same document.
IN WITNESS WHEREOF, the Parties have caused this Agreement to be executed on the day and year first written above.                                   

Signed, sealed and delivered




FLCI:
in our presence as witnesses:
Florida Landmark Communities, Inc.








By:




Printed Name:






William I. Livingston, President


Printed Name:  





STATE OF Florida
)

COUNTY OF FLAGLER
)

The foregoing instrument was acknowledged before me the      day of 

, 2007, by William I. Livingston, as President of Florida Landmark Communities, Inc., who is personally known to me and who did not take an oath.









Notary Public











My Commission Expires:

CITY:

ATTEST:






CITY OF PALM COAST: 

By:







By:





Clare Hoeni, City Clerk


      

James V. Canfield,  Mayor

CDD CONSENT:

The CDD hereby consents to, the terms and conditions of the Agreement.

ATTEST:
TOWN CENTER AT PALM COAST 


COMMUNITY DEVELOPMENT DISTRICT

By:







By:




Attesting Official





David Root, Chairman

STATE OF Florida
)

COUNTY OF FLAGLER
)

The foregoing instrument was acknowledged before me the      day of 

, 2007, by David Root, as Chairman of Town Center at Palm Coast Community Development District, who is personally known to me and who did not take an oath.















Notary Public











My Commission Expires:
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