Prepared by and Return to:

Andy Hagan, Esq.

Intervest Construction, Inc.

2379 Beville Road

Daytona Beach, FL 32119

CP AND HG RESIDENTIAL LOTS LLC 

MASTER PLAN DEVELOPMENT AGREEMENT

THIS MASTER PLAN DEVELOPMENT AGREEMENT, (herein referred to as the “Development Agreement”) is made and executed this    __
 day of  __
, 2012,  by and between the CITY OF PALM COAST, a Florida municipal corporation (herein referred  to as the “City”),  whose address is 160 Cypress Point Parkway, Suite B-106, Palm Coast, Florida, 32164, and the owner of the subject property, CP AND HG RESIDENTIAL LOTS LLC, a Florida limited liability company (herein referred to from time-to-time as the “Owner” regardless of whether singular or plural ownership status) whose address is 2379 Beville Road, Daytona Beach, Florida 32119.

WITNESSETH:


   WHEREAS, CP AND HG RESIDENTIAL LOTS LLC, are owners of a 29 (+/-) acre site, as more particularly described on Exhibit “A”; and 

         WHEREAS, the City owns an abutting 14 (+/-) acre site as more particularly described in Exhibit “B”; and

WHEREAS, the  2020 and 2035 Comprehensive Plan future land use designation of the City 14 (+/-) acre site is Greenbelt; and

 WHEREAS, prior to the adoption of the City of Palm Coast  2020 Comprehensive Plan on April 6, 2004, and the amended  2035 Comprehensive Plan adopted on June 21, 2011, the future land use designation of the Owner’s 29 (+/-) acre site was Residential-Low Density which allows 1-3 units per acre; and

          WHEREAS, the City amended the future land use designation of the Owner’s 29 (+/-) acre site to Greenbelt, which allows 1 unit per acre when it adopted the City 2020 Comprehensive Plan; and 


WHEREAS, on or about June 29, 2004, the Owner’s predecessor (Intervest Construction Inc.) filed a challenge with the Department of Community Affairs regarding the future land use designation of the Owner’s property; and

WHEREAS, the Owner and the City engaged in litigation pending in the Division of Administrative Hearings (Case # 04-2265GM); and

WHEREAS, in the course of the litigation, the City and the Owner, desiring   to resolve and settle the pending lawsuit, conducted a due diligence evaluation of their respective properties and surrounding areas; and

WHEREAS, the City and the Owner agree that in order to maximize the cohesive   sustainability of the wetland resources, establish contiguity of open space, and  reinforce compatibility with  the surrounding area, it was agreed an exchange of a portion  in part, or in whole, of the real properties owned  by each party is necessary; and 

WHEREAS, the City and Owner agree the most prudent manner to accomplish sustainability of the wetland resources, contiguity of open space, and compatibility  with the surrounding area is to establish a Master Planned Development (MPD) and accompanying Development Agreement which will encumber the Subject Property;  and 

    WHEREAS, the Owner requests approval for a MPD to allow a residential subdivision to be developed and located on the Subject Property (the “Development”) subject to the conditions set forth in this Development Agreement; and


WHEREAS, the parties have approved the terms of a Settlement and Commitment Agreement (the “Settlement Agreement”), which has caused the pending litigation between the parties to be abated pending review and approval by the City of the MPD and this Development Agreement; and


WHEREAS, the Owner is in voluntary agreement with the conditions, terms, and restrictions hereinafter recited, and has agreed voluntarily to their imposition as an incident to development of the Subject Property; and

 WHEREAS, the City of Palm Coast City Council finds that this Development Agreement is consistent with the City’s Comprehensive Plan and Unified Land Development Code (herein referred to as the “LDC”) and that the conditions, terms, restrictions, and requirements set forth herein are necessary for the protection of the public health, safety, and welfare of the citizens of the City; and 

WHEREAS, the City of Palm Coast City Council further finds that this Agreement is consistent with and an exercise of the City’s powers under the Municipal Home Rule Powers Act; Article VIII, Section 2(b) of the Constitution of the State of Florida; Chapter 166, Florida Statutes; the City of Palm Coast City Charter; other controlling law; and the City’s police powers; and

WHEREAS, this is a non-statutory Development Agreement which is not subject to or enacted pursuant to the provisions of Sections 163.3220 -163.3243, Florida Statutes.

NOW, THEREFORE, it is hereby resolved and agreed by and between the City and the Owner that the Owner’s application for a Master Plan Development is approved subject to the following terms and conditions: 


SECTION  1.  RECITALS.    


The above recitals are true and correct and are incorporated herein by this reference and form a material part of this Development Agreement upon which the City and the Owner have relied.

SECTION  2.  REPRESENTATIONS OF OWNER.  
(a).
The Owner hereby represents and warrants to the City that it is the Owner of the Subject Property in accordance with the title opinion or title certification provided by the Owner to the City issued by an attorney or title insurance company licensed to provide services in the State of Florida with said title opinion or certification showing all liens, mortgages, and other encumbrances not satisfied or released of record relative to the Subject Property.

(b).
The Owner represents and warrants to the City that it has the power and authority to enter into and consummate the terms and conditions of this Development Agreement; that all acts, approvals, procedures, and similar matters required in order to authorize this Development Agreement have been taken, obtained or followed, as the  case may be; that this Development Agreement and the proposed performance of this Development Agreement by the Owner is not an ultra vires act; and that, upon the execution of this Development Agreement by the parties, this Development Agreement shall be valid and binding upon the parties hereto and their successors in interest. 

(c).
The Owner hereby represents to the City that all required joinders and consents have been obtained and set forth in a properly executed form on this Development Agreement.  Unless otherwise agreed to by the City, all liens, mortgages, and encumbrances not satisfied or released of record must be subordinated to the terms of this Development Agreement and joinders must be executed by any mortgagees.  It is the responsibility of the Owner to ensure that said subordinations and joinders occur in a form and substance acceptable to the City Attorney prior to the City’s execution of this Development Agreement.  If the Owner fails to attain the joinder and consent, then the Owner shall lose all rights and benefits deriving hereunder.


SECTION  3.  APPROVAL OF MASTER PLAN DEVELOPMENT

(a).
The City Council at its business meeting of 



2012, approved a Master Plan Development for the Subject Property subject to the terms and conditions of this Development Agreement.  


(b).
The Owner acknowledges that if this Development Agreement is ever terminated, the approval shall be deemed null and void and the land uses approved for the Subject Property shall no longer be permitted, unless otherwise approved by the City Council. 



(c).
The current provisions of the LDC, as may be amended from time-to-time, shall be applicable to the Subject Property unless otherwise specifically stated herein.  Any City Code provision not specifically so identified will not be affected by the terms of this Agreement, and will be subject to enforcement and change under the same criteria as if no Agreement were in effect.


(d).
Additional conditions of approval may be included in the relevant minutes of the Planning and Land Development Regulation Board and City Council meetings.  Any representations and promises made by the Owner during the zoning review and approval process (whether oral or in writing) shall also be additional conditions of approval, if the City deems that to be appropriate.



SECTION 4.  PERMITTED USES/DENSITY. 
The Owner agrees to fully comply with the following use restrictions on the Subject Property.  The following uses are permitted on the Subject Property:  single family homes and other uses permitted in the City’s SFR- 2 1 zoning district. 

The number of single family residential units shall be limited to a maximum of fifty-eight (58) sixty (60). The single family residential lots shall typically measure sixty 75 (60) feet wide by one-hundred ten (110) feet deep for interior lots abutting the interior lake. Lots along the northerly and westerly perimeter shall typically measure eighty (80) feet wide by one-hundred ten (110) feet deep as depicted on the Conceptual Master Site Plan (Exhibit C).  
          SECTION  5. EXCHANGE OF PROPERTY.  


The Owner, prior to preliminary plat application submittal, shall cause to happen, the exchange of 6 22 +/- of the 29 acres described in Exhibit “A” for the City’s 14+/- acres described in Exhibit “B”. In a form satisfactory to the City, said exchange shall be accomplished via an Agreement for the Exchange of Real Property which may be executed by the City Manager. 

SECTION  6.  MODIFICATIONS TO THE CONCEPTUAL DEVELOPMENT PLAN.


The exact location of accessways, lake and other improvements as provided for on the Conceptual Master Site Plan (Exhibit “C”) are subject to change during the development review process and such modifications do not require amendment of this Development Agreement.  Modifications to the exact location of accessways, lake and other improvements may be requested by the Developer and may be approved by the Land Use Administrator, or his or her designee, during review of construction documents, site plans, preliminary plats and/or final plats for the Development or portions thereof; provided, however, that the development standards contained in this Development Agreement shall be maintained. Moreover, the Land Use Administrator is authorized to approve modifications to the conceptual site plan, construction documents, and final site plans for the Subject Property or portions thereof (collectively, “Plans” and individually, a “Plan), so long as applicable plan complies with the development standards in this Development Agreement. This Development Agreement does not constitute a preliminary plat or final plat approval for the Development and as such, shall be required to obtain all necessary land use approvals, including preliminary and final plat approval.
SECTION 7.  Land Development Code  Non-Applicability.

(a).
The requirements of this Section supersede any inconsistent provisions of  the LDC of the City to the extent that any inconsistency prohibits development implementation of the Conceptual Site Plan inasmuch as the MPD is the assigned zoning district for the Subject Property.  Exhibit “C” depicts the Conceptual Master Site Plan for the Subject Property.  The plan shows the general layout of the proposed streets, lots, buffers and stormwater ponds.  The number of single family residential lots shall not exceed sixty (60).  The single family residential lots shall typically measure sixty (60) feet wide by one-hundred ten (110) feet deep. Modifications are anticipated as the Development undergoes more detailed planning and engineering design and the permitting/approval process.  Due to the Owner providing sufficient information consistent with the City’s Subdivision Master Plan (SMP) requirements, the City’s SMP review process is hereby waived.  Said waiver of the SMP does not preclude the necessity of Owner obtaining preliminary and final plat approval. Modifications as the result of the permitting/approval process do not require amendment of this Development Agreement provided the modifications are made to implement the Conceptual Plan and no major conflicting provisions exist. 

 (1).   Wetlands:
 The Owner and the City agree that permitting by St. Johns River Water Management District (SJRWMD) and, if necessary,  Army Corps of Engineers (ACOE) to meet their applicable rules and regulations for the Subject Property will satisfy City requirements and no further wetland permitting will be required by the City.
(2).   Wetland buffer:  The Owner and the City agree that permitting by SJRWMD to meet their applicable rules and regulations for the Subject Property will satisfy City requirements and no further wetland buffer permitting will be required by the City.
(3).   Stormwater:    The Owner and the City agree that permitting by St. Johns River Water Management District (SJRWMD) to meet their applicable rules and regulations for the Subject Property relative to drainage systems will satisfy City requirements and no further permitting will be required by the City.  The City shall grant to the Owner an easement to connect to the existing drainage ditch on the north boundary of the Subject Property.  The existing community wide drainage ditch will be utilized in the stormwater design for discharge from the interior retention pond system on the Subject Property.

(4).  Roadways / Rights-of-Way:   The street right of way will be fifty (50) feet wide with short cul-de-sacs as shown on the Conceptual Plan, designed and constructed in

accordance with the LDC.

                (5). Landscaping:  


(i) Perimeter Buffer: The Owner  shall preserve  a twenty-five (25) foot wide natural vegetation buffer on its north and west boundaries which includes  an existing  twenty (20) foot wide utility easement on the northerly Subject Property boundary. It is acknowledged that the twenty (20) foot easement will be included within the twenty-five (25’) foot wide buffer on the northerly Subject Property boundary as shown on the Conceptual Master Site Plan (Exhibit “C”).  If any sections of the utility easement and   buffer strip, including the westerly boundary perimeter buffer, have previously been disturbed or cleared those areas shall be filled in with supplemental planting by the Owner subject to approval by the City. The City and Developer acknowledge the presence of an   existing ditch which extends the length of the northerly boundary of the Subject Property (within Reserve Parcel T-1, Subdivision Plat Easthampton-Section 34, MB11 PG47 of Flagler County)   the purpose of which furthers the communitywide stormwater system. The Developer shall verify if portions of the twenty-five (25) foot wide buffer area may contain the existing ditch. If such a condition exists, the City shall not require the Owner to provide additional buffer area. However, such a condition does not preclude the addition of supplemental landscape screening within the buffer area should the City and Owner determine such action is warranted.  


(ii) Perimeter Landscaping: In conjunction with Site Development Requirements in Section 7, Site Development Requirements, the developer shall comply with the applicable requirements of Chapter 11 Tree Protection, Landscaping, Buffers, and Irrigation of the LDC prior to commencement of clearing of the Subject Property. 
(6).   Signage:   The Owner shall have the right to install a landscaped wall/ fence in accordance with the LDC along the residential portion of the Subject Property on Easthampton Blvd which shall contain  permanent  project identification signage at each side of each entrance.  The Owner or its builder shall be allowed to install a temporary freestanding sales sign in accordance with the LDC at the entrances during the sales duration which must and then will be removed upon sellout.

(7).  Site Development Requirements:  At its discretion, and after obtaining all necessary permits, the Owner may clear and fill lots within the Development at the time the Development infrastructure improvements are being installed.   
(8).   Entry Features:  The Development entrances and the boundary along Easthampton Blvd. shall be attractively landscaped in a manner that is acceptable to the City and may contain a wall/fence and permanent monument type project signage.

(9). Stormwater Management System:  The City will allow a portion of the Subject Property to discharge into the existing community wide stormwater management system. The remaining portion will be detained and treated in accordance with the City and SJRWMD requirements.
(10). Recreation:  No recreational facility is planned or required by the City   within the residential area of the Subject Property.  At the sole and exclusive expense of the Owner, site improvements to the City owned property shall be limited to the construction of stormwater facilities, as deemed necessary, and as generally depicted on the Conceptual Master Site Plan (Exhibit “C”) 

(11). Utilities:  At the sole expense of the Owner, the City will allow a sewer force main to be installed along Easthampton Blvd. from the Development entrance northward to connect with the existing City force main located at the intersection of Ellsworth Drive.  The portable water system for the Development shall connect to the existing water main adjoining the Subject Property on Easthampton Blvd.  Owner shall not be required to install dry reclaimed water pipelines if reclaimed water service is not available to the Subject Property at the time the development order is issued for the preliminary plat and construction plans. The Owner further recognizes that all necessary State and City permits shall be obtained prior to the issuance of a development order associated with infrastructure improvements.

(12). Water Conservation:   Reclaimed water service is not available to the Subject Property.  The Owner shall meet applicable SJRWMD rules for consumption of water, including requirements pertaining to the use of the lowest quality water source for irrigation as indicated in Chapter 40C-2, Florida Administrative Code (F.A.C.).  The Development may include a master irrigation system for the common landscape areas as allowed by Chapter 40C-2 F.A.C., including, but not limited to, groundwater, surface water and/or potable water.

(13). Fencing/Walls:    Homeowners shall be permitted to install fencing in the rear yard area.  Said fencing shall be constructed of aluminum, wrought iron, or PVC and installed in accordance with the LDC.  Chain link or wood fencing is not permitted. 

(14) Model Homes:  Commencement of model home construction shall be allowed prior to final approval of infrastructure improvements and final plat recordation and upon completion of the road base and functional potable water and sanitary sewer availability. 
Construction of model homes for purposes of selling residential properties shall be permitted. The City shall allow the designated Model Home center to include the following:

1. Temporary parking lot on an adjoining lot

2.  Model Home identification signage 

3. Three (3) sales flags on each model lot 
4. Temporary directional and sales signs at each entrance during the sales period. All temporary directional and sales signs shall be removed upon completion of the initial builder/developer sales effort.

   SECTION 8. DIMENSIONAL STANDARDS.

TABLE -1 below delineates the minimum residential lot dimensional standards established under the provisions of this Development Agreement:

TABLE -1 – Dimensional Standards

	Minimum Lot Size
	 8,250 6,600 square feet

	Minimum Lot Width
	75 60 feet (front setback line)

	Minimum Living Area
	1,200 square feet

	Minimum Front Setback
	20 feet

	Minimum Rear Setback
	10 feet

	Minimum Side Interior Setback
	 7.5 5 feet

	Minimum Side Street Setback
	15 feet

	Maximum impervious surface ratio (per lot)
	0.75 

	Maximum Building Height***
	35 feet


       *** Residences bordering westerly property perimeter shall be limited to one (1) story.
SECTION 9.  PHASING OF DEVELOPMENT.

The infrastructure for the residential Development area will be developed as a single           phase.

SECTION 10.  FACILITY COMMITMENTS.

(a).
The Owner agrees to cause to construct and complete, at a minimum, the 

following improvements:


(1) ON SITE IMPROVEMENTS

  i. subdivision  roadway.
        

 ii. sewer collection system.

 

iii. potable water distribution system. 

          iv. stormwater system within the Development area.

(2)  OFF-SITE IMPROVEMENTS:  The City and Developer have identified certain off-site improvements that are desired for the Cypress Knoll neighborhood. The Developer further agrees that prior to preliminary plat application submittal said Developer shall contribute a sum of $90,000 to the City for the purpose of accomplishing the following community improvements. In the event that the City elects to construct one or more of the improvements prior to the Developer submitting a preliminary plat application, the Developer is not relieved of his/her obligation to contribute the sum of $90,000 to the City, as specified herein.

(a).  Sidewalk – Construction of sidewalk extension along the north side of   Easthampton Blvd., ten (10) feet in width, extending from the southerly corner of  Eric Drive  to Egret Trail.

(b).  Right Turn Lane - Construction of a right turn lane on Easthampton Blvd. (EHB) at the intersection of Belle Terre Parkway. 

(c).  Monument Sign – Replace existing Cypress Knoll neighborhood identification sign situated at the intersection of Belle Terre Parkway and EHB with updated City neighborhood prototype neighborhood identification sign. 
City staff may adjust the scope and priority of the community improvements based on the developer contribution and total cost of the community improvements.
(3). BOUNDARY SURVEY/LEGAL DESCRIPTION – Prepare in a form acceptable to the City the necessary legal documents to execute the property exchange between CP AND HG RESIDENTIAL LOTS LLC and the City.

(a).  The Owner agrees to the granting of any and all reasonable utility easements to the City which the City deems necessary to serve the Subject Property with public utilities.

SECTION 11.  LIST OF OUTSTANDING PERMITS/APPROVALS, AND PROPER SEQUENCING.

(a).
The failure of the Development Agreement to address any specific City, County, State, or Federal permit, condition, term, or restriction shall not relieve the Owner or the City of the requirement of complying with the law governing said permitting requirements, conditions, terms, or restrictions.

(b).
All required City, County, State, or Federal permits shall be obtained prior to commencement of construction.

SECTION 12.  DEVELOPMENT FEES.
The Owner acknowledges and agrees that the City has enacted and may in the future increase the amount of citywide impact fees or similar exactions.  The Owner acknowledges that the Subject Property shall be subject to all fees in effect at the time of permitting.

SECTION 13.  COMMON AREAS AND MAINTENANCE.

Inasmuch as the development of the Subject Property is planned to include common areas, and to ensure the long-term ownership, management, maintenance, and control of those areas, prior to the issuance of any building permits, the Owner must establish a homeowners association, in accordance with Florida law, comprised of the owners of the single family residential lots or parcels within the Development (the “Association”).  The documentation, whether contained in a deed  restriction or otherwise, shall provide for the permanent maintenance of the Common Areas by the Association, minimum insurance requirements for the Association, adequate mechanisms to force financial participation by members of the Association and restrictions on the ability to amend these requirements without the City’s approval.
 
SECTION 14.  BREACH; ENFORCEMENT; ALTERNATIVE DISPUTE RESOLUTION.

(a).
In the event of a breach hereof by either party hereto, the other party hereto shall have all rights and remedies allowed by law, including the right to specific performance of the provisions hereof.  


(b).
In the event that a dispute arises under this Development Agreement, the parties shall attempt to resolve all disputes informally.  In the event of a failure to informally resolve all disputes, the City and Owner agree to engage in mediation before a certified Circuit Court mediator selected by the parties.  In the event that the parties fail to agree to a mediator, a certified mediator may be selected by mutual consent of the City and the Owner.  The parties shall equally pay all costs of mediation.  A party who unreasonably refuses to submit to mediation may not later object in Circuit Court that the other party failed to comply with this Section 14(b) by not participating in the mediation prior to filing suit.


(c).  Prior to the City filing any action or terminating this Development Agreement as a result of a default under this Development Agreement, the City shall first provide the Owner written notice of the said default.  Upon receipt of said notice, the Owner shall be provided a thirty (30) day period in which to cure the default to the reasonable satisfaction of the City prior to the City filing said action or terminating this Development Agreement.  If thirty (30) days is not a reasonable period of time in which to cure the default, the length of the cure period shall be extended for a time period acceptable to the City, but in no case shall the cure period exceed ninety (90) days from the initial notification of default.  Upon proper termination of the Development Agreement, the Owner shall immediately be divested of all rights and privileges granted hereunder.

SECTION 15.  NOTICES.

(a).
All notices required or permitted to be given under this Agreement must be   in writing and must be delivered to the City or the Owner at its address set forth below (or such other address as may be hereafter be designated in writing by such party).  


(b).
Any such notice must be personally delivered or  sent by registered or certified mail, overnight courier, facsimile, or telecopy. 

 
(c).
Any such notice will be deemed effective when received (if sent by hand delivery, overnight courier, telecopy, or facsimile) or on that date which is three (3) days after such notice is deposited in the United States mail (if sent by registered or certified mail). 


(d).
The party’s addresses for the delivery of all such notices are as follows:

As to the City:

City Manager






160 Cypress Point Pkwy, Suite B-106

 




Palm Coast, Florida, 32164

As to the Owner:

David Haas, President 




MHK of Volusia County, Inc. 




2379 Beville Road





Daytona Beach, Florida 32119 
SECTION 16.  SEVERABILITY.
The terms and provisions of this Development Agreement are not severable and in the event any portion of this Development Agreement shall be found to be invalid or illegal, then the entire Development Agreement shall be null and void.

SECTION 17.  SUCCESSORS AND ASSIGNS.

(a).
This Development Agreement and the terms and conditions hereof shall be binding upon and inure to the benefit of the City and Owner and their respective successors-in-interest.  The terms and conditions of this Development Agreement similarly shall be binding upon the property and shall run with the land and the title to the same. 

(b).
This Development Agreement touches and concerns the Subject Property.

(c).

The Owner has expressly covenanted and agreed to this provision and all other terms and provisions of this Development Agreement.

 
SECTION 18.  GOVERNING LAW/VENUE/COMPLIANCE WITH LAW.
(a).
This Development Agreement shall be governed by and construed in accordance with the laws of the State of Florida and the Code of Ordinances of the City Of Palm Coast.  

(b).
Venue for any dispute shall be in the Seventh Judicial Circuit Court in and for Flagler County, Florida.

(c).
The Owner shall fully comply with all applicable local, State, and Federal environmental regulations and all other laws of similar type or nature.   

(d).
This Development Agreement shall not limit the future exercise of the police powers of the City to enact ordinances, standards, or rules regulating development generally applicable to the entire area of the City, such as requiring compliance with the City capital facilities plan; parks master plan, including parks and trail dedications; utility construction and connections; mandating utility capacities; requiring street development  or other such similar land development regulations and requirements.  Notwithstanding any other provisions of this Development Agreement, the Owner’s rights and entitlements under this Development Agreement shall be considered vested as of the effective date of this Development Agreement and no amendment, revision or change in the City Land Development Code subsequent to the effective date of this Development Agreement shall be binding on the Owner, except for police regulations essential to health, safety and welfare.

(e).
If state or federal laws are enacted after execution of this Agreement, which are applicable to and preclude the parties’ compliance with this Agreement, this Agreement shall be modified or revoked as necessary to comply with the relevant law.

 (f).
This Development Agreement shall also not be construed to prohibit the City from adopting lawful impact fees applicable to the Owner and the Master Plan Development authorized hereunder. 

SECTION 19.  TERM / EFFECTIVE DATE.

(a).
This Development Agreement shall be effective upon adoption  by the City Council of the City of Palm Coast, Florida and execution of this Development Agreement by all parties.  This Agreement shall terminate twenty (20) years from its effective date.
SECTION 20.  RECORDATION.
Upon adoption by the City Council of the City of Palm Coast, Florida and execution of this Development Agreement by all parties, this Development Agreement and any and all amendments hereto shall be recorded by the City with the Clerk of the Circuit Court of Flagler County within thirty (30) days after its execution by the City and the Development Agreement shall run with the land.  The Owner shall pay the costs to record this Development Agreement.  

SECTION 21.  PERMITS.


(a).
The failure of this Development Agreement to address any specific City, County, State, or Federal permit, condition, term, or restriction shall not relieve the Owner or the City of the requirement of complying with the law governing said permitting requirements, conditions, terms, or restrictions.

(b).
The terms and conditions of this Development Agreement does not determine concurrency for the subject development or the Subject Property.

SECTION 22.  THIRD PARTY RIGHTS.

This Development Agreement is not a third party beneficiary contract, and shall not in any way whatsoever create any rights on behalf of any third party.

SECTION 23.  TIME IS OF THE ESSENCE.
(a).
Strict compliance shall be required with each and every provision of this Development Agreement.  

 (b).
Time is of the essence to this Development Agreement and every right or responsibility required herein shall be performed within the times specified.     

SECTION 24.  ATTORNEY’S FEES.
In the event of any action to enforce the terms of this Development Agreement, the prevailing party shall be entitled to recover reasonable attorneys’ fees, paralegals’ fees, and all costs incurred, whether the same be incurred in a pre-litigation negotiation, litigation at the trial, or appellate level.

SECTION 25.  FORCE MAJEURE.
The parties agree that in the event that the failure by either party to accomplish any action required hereunder within a specific time period (“Time Period”) constitutes a default under terms of this Development Agreement and, if any such failure is due to any unforeseeable or unpredictable event or condition beyond the control of such party including, but not limited to, acts of God, acts of government authority (other than the City’s own acts), acts of public enemy or war, terrorism, riots, civil disturbances, power failure, shortages of labor or materials, injunction or other court proceedings beyond the control of such party, or severe adverse weather conditions (“Uncontrollable Event”), then notwithstanding any provision of this Development Agreement to the contrary, that failure shall not constitute a default under this Development Agreement and any Time Period prescribed hereunder shall be extended by the amount of time that such party was unable to perform solely due to the Uncontrollable Event.

SECTION 26.  CAPTIONS. 

Sections and other captions contained in this Development Agreement are for reference purposes only and are in no way intended to describe, interpret, define, or limit the scope, extent or intent of this Development Agreement, or any provision hereof.

SECTION 27.  INTERPRETATION.  

(a).
The Owner and the City agree that all words, terms and conditions contained herein are to be read in concert, each with the other, and that a provision contained under one (1) heading may be considered to be equally applicable under another in the interpretation of this Development Agreement. 

(b).
This Development Agreement shall not be construed more strictly against either party on the basis of being the drafter thereof, and both parties have contributed to the drafting of this Development Agreement subject, however, to the provisions of Section 25.
SECTION 28.  FURTHER ASSURANCES.

Each party agrees to sign any other and further instruments and documents consistent herewith, as may be necessary and proper to give complete effect to the terms of this Agreement.

SECTION 29.  COUNTERPARTS. 

This Development Agreement may be executed in any number of counterparts, each of which shall be deemed an original, but all of which, taken together, shall constitute one (1) and the same document.

SECTION 30.  MODIFICATIONS / AMENDMENTS/NON-WAIVER.   

(a).
Amendments to and waivers of the provisions herein shall be made by the parties only in writing by formal amendment.  This Development Agreement shall not be modified or amended except by written agreement executed by all parties hereto and upon approval of the City Council of the City of Palm Coast.
(b).
Failure of any party hereto to exercise any right hereunder shall not be deemed a waiver of any such right and shall not affect the right of such party to exercise at some future date any such right or any other right it may have.
SECTION 31.  ENTIRE AGREEMENT; EFFECT ON PRIOR AGREEMENTS.  

This Development Agreement constitutes the entire agreement between the parties and supersedes all previous oral discussions, understandings, and agreements of any kind and nature as between the parties relating to the subject matter of this Development Agreement.  



(SIGNATURES AND NOTARY BLOCKS ON NEXT PAGE)

IN WITNESS WHEREOF, the City and CP and HG Residential Lots LLC have caused this Development Agreement to be duly executed by his/her/its/their duly authorized representative(s) as of the date first above written.

OWNER'S/APPLICANT'S CONSENT AND COVENANT:


COMES NOW, the Owner on behalf of itself and its successors, assigns and transferees of any nature whatsoever, and consents to and agrees with the covenants to perform and fully abide by the provisions, terms, conditions and commitments set forth in this Development Agreement.

	WITNESSES: 

_______________________________

_______________________________

(print)

_______________________________

_______________________________

(print)
	CP AND HG RESIDENTIAL LOTS LLC, a

Florida limited liability company

By:  MHK OF VOLUSIA COUNTY, INC., a Florida corporation, Manager

By:_______________________________

Print name: ________________________

Title:______________________________



	
	


STATE OF FLORIDA 

COUNTY OF _________________

The foregoing instrument was acknowledged before me this _______ day of _____________, 2012, by  ____________________________, the ________________ of MHK OF VOLUSIA COUNTY, INC., Manager of CP AND HG RESIDENTIAL LOTS, LLC, a Florida limited liability company, (check one) □ who is personally known to me or □ who produced _______________________________ as identification. 

________________________________

Notary Public – State of Florida 

Print Name:______________________

My Commission expires:









CITY OF PALM COAST, FLORIDA








______________________________








Jon Netts, Mayor

ATTEST:

_________________________________

Virginia A. Smith, City Clerk

APPROVED AS TO FORM AND LEGALITY:

_______________________________________

William E. Reischmann, Jr., City Attorney

STATE OF FLORIDA 

COUNTY OF FLAGLER

The foregoing instrument was acknowledged before me this _______ day of _____________, 2012, by Jon Netts, Mayor of the City of Palm Coast, Florida, who is personally known to me. 

________________________________

Notary Public – State of Florida 

Print Name:______________________

My Commission expires:
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EXHIBIT “A”

[OWNER PROPERTY: 29+/- ACRES]

Easthampton Parcel

Legal Description

Parcel 362.01 Southerly portion of Reserved Parcel “T-2” Section 34

A parcel of land being a portion of Reserved Parcel “T-2” according to the subdivision map Easthampton Section 34, Palm Coast, Recorded in Map Book 11, Pages 30 through 49, of the Public Records of Flagler County, Florida, being more particularly described as follows:

A point of reference begin the Northeast corner of Reserved Parcel “T-1” according to said subdivision map of Easthampton Section 34, thence South 01˚10’35” East along the west right-of-way line of Easthampton Boulevard a distance of 461.25 feet to the Point of Beginning of this description, thence continue South 01˚10’35” East a distance of 890.74 feet, thence departing Easthampton Boulevard South 88˚37’21” West along the southerly line of Reserved Parcel “T-2” a distance of 1615.25 feet to a point on a curve, thence Northeasterly 349.47 feet along the arc of a curve to the left (concave Northeasterly) having a central angle of 88˚59’32”, a radius of 225.00 feet, a chord bearing of North 44˚07’35” and a cord distance of 315.39 feet to a point of tangency, thence North 00˚22’11” West a distance of 674.64 feet, thence North 88˚49’25” East, a distance of 1381.55 feet to the Point of Beginning.

EXHIBIT “B”

[CITY PROPERTY: 14+/- ACRES]

LEGAL DESCRIPTON

A parcel of land being a portion of Reserved Parcel T-1 and T-2 as shown in the Subdivision Plat Easthampton, Section 34, Palm Coast as recorded in Map Book 11, Pages 30 through 49 of the Public Records of Flagler County, Florida being more particularly described as follows: 

As a POINT OF BEGINNING being the intersection of the Northeast corner of said Reserved Parcel T-1 and the Westerly right-of-way line of Easthampton Boulevard; thence South 01’10’35” East a distance of 461.25 feet; thence departing said right-of-way line South 88’49’25” West a distance of 1381.55 feet to a point on the Easterly lot lines of Block 152 of said Section 34; thence North 00’22’11” West a distance of 461.30 feet to the Southerly lot lines of Block 160 and the North line of Reserved Parcel T-1; thence North 88’49’25” East a distance of 1375.06 feet to the POINT OF BEGINNING.

Parcel containing 14.5947 acres more or less.
EXHIBIT “C”
[CONCEPTUAL MASTER SITE PLAN]
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