
CITY OF PALM COAST

NON-EXCLUSIVE COMMERCIAL SOLID WASTE  

FRANCHISE AGREEMENT

This Franchise Agreement is made and entered into this the ___ day of ______20__ by and between the City of Palm Coast, Florida, herein after referred to as "the City", whose address is City Hall, 2 Commerce Boulevard, Palm Coast, Florida 32164, and _________________________________, hereinafter referred to as "the FRANCHISEE", with its principal place of business located at______________________________________________________________________.


WITNESSETH:
In consideration of the mutual covenants and agreements hereinafter contained and other good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, it is agreed by and between the parties hereto as follows:

SECTION 1. PRELIMINARY MATTERS.
The definitions set forth in City of Palm Coast Ordinance Number 2008-XX and its implementing rules shall apply relative to this Franchise Agreement and the FRANCHISEE agrees to comply with all of the provisions of Ordinance Number 2008-XX and its implementing rules.
SECTION 2. GRANT OF NONEXCLUSIVE COMMERCIAL SOLID WASTE FRANCHISE.
The City hereby grants a nonexclusive commercial solid waste franchise to the   FRANCHISEE consistent with the terms and conditions of all of the provisions of Ordinance Number 2008-XX and its implementing rules which includes payment of the franchise fee set forth therein.  The FRANCHISEE agrees to comply with the terms and conditions of with all of the provisions of Ordinance Number 2008-XX and its implementing rules.

SECTION 3. TERM OF FRANCHISE.
The term of this Franchise Agreement shall be for a one (1) year period commencing on the full execution of this Franchise Agreement by the parties subject to the potential renewal by the FRANCHISEE after making a timely application and being approved through the processes and procedures of the City.  

SECTION 4.  FRANCHISEE’S RELATION TO THE City.

 The FRANCHISEE is, and shall always be, an independent contractor and neither the FRANCHISEE nor any of its officers, agents, or employees shall attain any rights or benefits under the civil service or pension ordinances of the City, or any rights generally afforded to classified or unclassified employees of the City.
SECTION 5. OWNERSHIP/COLLECTION OF RECYCLABLES.  

All recyclables, once placed at a collection location or in a recycling container at a collection location, shall become the exclusive property of the collection FRANCHISEE.
SECTION 6. LIQUIDATED DAMAGES.
(a).
In the event the FRANCHISEE fails to perform in accordance with the provisions of Ordinance 2008-XX, the FRANCHISEE has violated the Franchise Agreement. The City shall notify the FRANCHISEE in writing of such liquidated damage assessment stating the date of infraction, type of infraction and the amount of assessment for each infraction.  
(b).
Upon receipt of written notice to the FRANCHISEE by the City for levy of  liquidated damages, the FRANCHISEE shall make full payment to the City within thirty (30) days not as a penalty, but as liquidated damages for such breach of Ordinance 2008-XX.  In the event monies are due to the FRANCHISEE from the City, the City will pay amounts due to the FRANCHISEE minus any liquidated damage assessments levied by City.

(c).
The following table of liquidated damages shall apply to the provisions of this Franchise Agreement:

(1).
Failure to collect missed customers by 6:00 p.m. the same day when given notice before noon or by 12:00 noon the following day when given notice between 12:00 noon and 6:00 p.m.: $150 per incident, a maximum of $600 per truck per day.
(2).
Legitimate complaints over fifteen (15) in a single month: $20.00 per incident after the first fifteen (15).
(3).
Collection of commercial solid waste, Construction & Demolition Debris, or Commercial recyclables before 6:00 a.m. or after 6:00 p.m.: $300.00 per incident.



(4).
Failure to clean spillage other than hydraulic and other fluids of any type in accordance with franchise provisions: $200.00 per incident.
(5).
Failure to replace damaged commercial container within  twenty four (24) hours: $100.00 per incident. 

(6).
Failure to handle waste receptacles carefully, thoroughly empty and return containers or garbage receptacles to original location: $250.00 per incident.
(7).
Failure to repair damage to customer’s property within seven (7) days: $350.00 per incident.
(8).
Failure to provide clean, safe and sanitary equipment at beginning of each work schedule: $500.00 per incident.
(9).
Equipment operator not properly licensed: $500.00 per incident.
(10).
Failure to provide documents and reports in a timely and accurate manner: $250.00 per incident.
(11).
Failure to cover materials, if appropriate, on all collection vehicles: $250.00 per incident.
(12).
Name and phone number not displayed on all equipment and containers: $250.00 per incident.
(13).
Not providing current schedule and route maps: $300.00 per incident 

(14).
Using improper equipment to service commercial customers: $250.00 per incident.
(15).
Failure to submit an audited financial statement by the prescribed date: $500.00 per incident.
(16).
Failure to complete a route on the regular collection day: $250.00 per day for each route not completed.
(17).
Failure to provide proper notification prior to commercial route changes: $500.00 for route day not properly notified.
(18).
Causing skid marks, spillage marks on roadways, private driveways or any thoroughfare within the service area: $300.00 per incident.
(19).
Failure to follow established reporting operation or administrative procedures: $300.00 per incident.
(20).
Failure to comply with the current commercial schedules and routing maps: $250.00 per incident.
(21).
Failure to provide monthly tonnage and recycling data reports: $250.00.
(22).
Failure to close gates on dumpster enclosures as well as container lids on commercial customer locations: $250.00 per incident.
(23).
Causing hydraulic spills or leaks as well as any other fluids having potential damage or stain to asphalt, concrete or other roadway surfaces: $500.00 per incident.
(24).
FRANCHISEE’s failure to provide the quantity of approved roster equipment within the City during the required collection days: $500.00 per incident.
(25).
Failure to report accidents, damage, and spillage to the City immediately and provide a copy of a written report in the same day to the City: $250.00 per incident.
(26).
Loaded vehicles left standing on street unnecessarily: $150.00 per incident.
(27).
Failure to drive in proper direction: $100.00 per incident.
(28).
Failure to deliver Class III materials to an authorized Class III landfill: $250.00 per incident. 
(d).
Each complaint shall be considered well founded, unless satisfactory evidence to the contrary is furnished to the City by the FRANCHISEE within ten (10) business days of the complaint. 

(e).
This Section shall not limit other claims of the City arising against the FRANCHISEE.

SECTION 7.  STANDARDS OF CONDUCT. XE "SECTION 17\:  STANDARDS OF CONDUCT." 
(a).
The FRANCHISEE warrants that it has not employed or retained any company or person, other than a bona fide employee working solely for the FRANCHISEE, to solicit or secure this Franchise Agreement and that the FRANCHISEE has not paid or agreed to pay any person, company, corporation, individual, or firm other than a bona fide employee working solely for the FRANCHISEE, any fee, commission, percentage, gift, or any other consideration, contingent upon or resulting from the award of  this Franchise Agreement.  

(b).
If the City determines that any employee or representative of the FRANCHISEE is not satisfactorily performing his or her assigned duties or is demonstrating improper conduct pursuant to any assignment or work performed under this Franchise Agreement, the City shall so notify the FRANCHISEE, in writing.  The FRANCHISEE shall immediately remove such employee or representative of the FRANCHISEE from such assignment.

(c).
The FRANCHISEE hereby certifies that no undisclosed conflict of interest exists, or will exist, with respect to this Franchise Agreement, including, but not limited to, any conflicts that may be due to representation of other clients, customers or vendees, other contractual relationships of the FRANCHISEE, or any interest in property that the FRANCHISEE may have.  The FRANCHISEE further certifies that any conflict of interest that arises during the term of this Franchise Agreement shall be immediately disclosed in writing to the City.  Violation of this Section shall be considered as justification for immediate termination of this Franchise Agreement.
(d).
The FRANCHISEE shall not engage in any action that would create a conflict of interest for any City employee or other person during the course of performance of, or otherwise related to, this Franchise Agreement or which would violate or cause others to violate the provisions of Part III, Chapter 112, Florida Statutes, relating to ethics in government.

(e).
The City shall not intentionally award publicly-funded contracts to any FRANCHISEE who knowingly employs unauthorized alien workers, constituting a violation of the employment provisions contained in 8 U.S.C. Section 1324a(e) Section 274A(e) of the Immigration and Nationality Act (INA) as the INA may be amended from time-to-time.  The City shall consider the employment by the Contractor of unauthorized aliens, a violation of Section 274A (e) of the INA.  Such violation by the Contractor of the employment provisions contained in Section 274A (e) of the INA is a per se breach of this Agreement and shall be grounds for immediate termination of this Agreement by the City.

(f).
The FRANCHISEE shall comply with the requirements of the Americans with Disabilities Act (ADA), and any and all related Federal or State laws which prohibits discrimination by public and private entities on the basis of disability.

(g).
The FRANCHISEE shall not discriminate on the grounds of race, color, religion, sex, or national origin in the performance of work under this Franchise Agreement or violate any laws pertaining to civil rights, equal protection, or discrimination.

 .

(h).
The FRANCHISEE agrees to comply with all applicable Federal, State, and local laws, rules, regulations and ordinances. The FRANCHISEE agrees that any program or initiative involving the work that could adversely affect any personnel involved, citizens, residents, users, neighbors or the surrounding environment shall ensure compliance with any and all employment safety, environmental and health laws.

(i).
The FRANCHISEE shall ensure that all taxes due from the FRANCHISEE are paid in a timely and complete manner including, but not limited to, local business taxes.
SECTION 8.  NOTICES. XE "SECTION 18\:  NOTICES." 
(a).
Whenever either party desires to give notice unto the other, it must be given by written notice, sent by registered United States mail, with return receipt requested, addressed to the party for whom it is intended, at the place last specified, and the place for giving of notice shall remain such until it shall have been changed by written notice in compliance with the provisions of this Section.  

(b).
For the present, the parties designate the following as the representative places for giving of notice, to-wit:

(1).
For the City:


City Manager

City of Palm Coast

2 Commerce Boulevard

Palm Coast, Florida 32164

Telephone Number:  (386) 986-3700
(2).
For the FRANCHISEE: 


«FRANCHISEE_Contact»
«FRANCHISEE»
«FRANCHISEE_Street_Address»
«CityStateZip»
Telephone Number:  «Phone_Number»
E-mail Address:  «email»
(c).
Written notice requirements of this Franchise Agreement shall be strictly construed and such requirements are a condition precedent to pursuing any rights or remedies hereunder.  The FRANCHISEE agrees not to claim any waiver by City of such notice requirements based upon City having actual knowledge, implied, verbal or constructive notice, lack of prejudice, or any other grounds as a substitute for the failure of the FRANCHISEE to comply with the express written notice requirements herein.  Computer notification (e-mails and message boards) shall not constitute proper written notice under the terms of this Franchise Agreement.
SECTION 9.  ALTERNATIVE DISPUTE RESOLUTION (ADR). XE "SECTION 30\:  ALTERNATIVE DISPUTE RESOLUTION (ADR)." 
(a)
In the event of a dispute related to any performance or payment obligation arising under this Franchise Agreement, the parties agree to exhaust any alternative dispute resolution procedures reasonably imposed by the City prior to filing suit or otherwise pursuing legal remedies.

(b)
The FRANCHISEE agrees that it will file no suit or otherwise pursue legal remedies based on facts or evidentiary materials that were not presented for consideration to the City in alternative dispute resolution procedures or which the FRANCHISEE had knowledge and failed to present during the City procedures.

(c).
In the event that City procedures are exhausted and a suit is filed or legal remedies are otherwise pursued, the parties shall exercise best efforts to resolve disputes through voluntary mediation.  Mediator selection and the procedures to be employed in voluntary mediation shall be mutually acceptable to the parties.  Costs of voluntary mediation shall be shared equally among the parties participating in the mediation. 

SECTION 10.  CAPTIONS. XE "SECTION 2\:  CAPTIONS." 
The Section headings and captions of this Franchise Agreement are for convenience and reference only and in no way define, limit, describe the scope or intent of this Franchise Agreement or any part thereof, or in any way affect this Franchise Agreement or construe any provision of this Franchise Agreement.
SECTION 11.  WAIVER. XE "SECTION 15\:  WAIVER." 
The failure of the City to insist in any instance upon the strict performance of any provision of this Franchise Agreement, or to exercise any right or privilege granted to the City hereunder, shall not constitute or be construed as a waiver of any such provision or right and the same shall continue in full force and effect.

SECTION 12.  CONTROLLING LAWS/VENUE/INTERPRETATION. XE "SECTION 32\:  CONTROLLING LAWS / VENUE / INTERPRETATION." 
(a).
This Franchise Agreement is to be governed by the laws of the State of Florida.  
(b).
Venue for any legal proceeding related to this Franchise Agreement shall be in the Seventh Judicial Circuit Court in and for Flagler County, Florida. 
(c).
This Franchise Agreement is the result of bona fide arms length negotiations between the City and the FRANCHISEE and all parties have contributed substantially and materially to the preparation of the Contract.  Accordingly, this Franchise Agreement shall not be construed or interpreted more strictly against any one party than against any other party.

SECTION 13.  INDEMNITY. XE "SECTION 33\:  INDEMNITY." 
(a).
To the fullest extent permitted by law, the FRANCHISEE shall indemnify, hold harmless, and defend the City, its agents, servants, officers, officials, and employees, or any of them, from and against any and all claims, damages, losses, and expenses including, but not limited to, attorneys fees and other legal costs such as those for paralegal, investigative, and legal support services, and the actual costs incurred for expert witness testimony arising out of or resulting from the performance or provision of services required under this Franchise Agreement, provided that same is caused in whole or part by the error, omission, negligent act, failure to act, malfeasance, misfeasance, conduct, or misconduct of the FRANCHISEE, its agents, servants, officers, officials, employees, or subFRANCHISEEs.  
(b).
In accordance with Section 725.06, Florida Statutes, adequate consideration has been provided to the FRANCHISEE for this obligation, the receipt and sufficiency of which is hereby specifically acknowledged.  
(c).
Nothing herein shall be deemed to affect the rights, privileges, and immunities of the City as set forth in Section 768.28, Florida Statutes.  
(d).
In claims against any person or entity indemnified under this Section by an employee of the FRANCHISEE or its agents or subFRANCHISEEs, anyone directly or indirectly employed by them or anyone for whose acts they may be liable, the indemnification obligation under this Section shall not be limited by a limitation on amount or type of damages, compensation, or benefits payable by or for the FRANCHISEE or its agents or subFRANCHISEEs, under Workers Compensation acts, disability benefits acts, or other employee benefit acts.
(e).
The execution of this Franchise Agreement by the FRANCHISEE shall obligate the FRANCHISEE to comply with the indemnification provision in this Franchise Agreement; however, the FRANCHISEE must also comply with the provisions of this Franchise Agreement relating to insurance coverages.

SECTION 14.  INSURANCE/BONDING. XE "SECTION 34\:  INSURANCE." 

The FRANCHISEE shall continuously maintain the insurance coverages   and bonding requirements set forth in Ordinance Number 2008-XX to the satisfaction of the City. The specific reference of these ordinance-based obligations of the FRANCHISEE shall not operate to limit the obligations of the FRANCHISEE to comply with each and every provision of Ordinance Number 2008-XX although not specifically referenced in this Franchise Agreement.
SECTION 15.  ACCESS TO RECORDS/AUDIT/PUBLIC RECORDS. XE "SECTION 36\:  ACCESS TO RECORDS / AUDIT / PUBLIC RECORDS." 
(a).
The FRANCHISEE shall maintain books, records, documents, time and costs accounts, and other evidence directly related to its provision or performance of services under this Franchise Agreement.  All records and cost data shall be maintained in accordance with generally accepted accounting principles. 

(b).
The FRANCHISEE shall maintain and allow access to the records required under this Section for a minimum period of five (5) years after the completion of the provision or performance services under this Franchise Agreement and date of final payment for said services, or date of termination of this Franchise Agreement.

(c).
The City reserves the right to unilaterally terminate this Franchise Agreement if the FRANCHISEE refuses to allow public access to all documents, papers, letters, or other materials subject to provisions of Chapter 119, Florida Statutes, and other applicable law, and made or received by the FRANCHISEE in conjunction, in any way, with this Franchise Agreement. The FRANCHISEE agrees to fully comply with all State laws relating to public records.

(d).
The City may perform, or cause to have performed, an audit of the records of the FRANCHISEE.  This audit shall be performed at a time mutually agreeable to the FRANCHISEE and the City.  The purpose of audits is to ensure that the FRANCHISEE has made all, and full, appropriate payments to the City.   

(e).
The FRANCHISEE agrees that if any litigation, claim, or audit is started before the expiration of the record retention period established above, the records shall be retained until all litigation, claims, or audit findings involving the records have been resolved and final action taken.
SECTION 16.  SEVERABILITY. XE "SECTION 31\:  SEVERABILITY." 
(a).
If any term, provision or condition contained in this Franchise Agreement shall, to any extent, be held invalid or unenforceable, the remainder of this Franchise Agreement, or the application of such term, provision or condition to persons or circumstances other than those in respect of which it is invalid or unenforceable, shall not be affected thereby, and each term, provision, and condition of this Franchise Agreement shall be valid and enforceable to the fullest extent permitted by law when consistent with equity and the public interest.

(b).
All provisions of this Franchise Agreement shall be read and applied in pari materia with all other provisions hereof.

(c).
Violation of this Franchise Agreement by the FRANCHISEE is recognized by the parties to constitute irreparable harm to the City.

SECTION 17.  COUNTERPARTS. XE "SECTION 37\:  COUNTERPARTS." 
This Franchise Agreement may be executed in any number of counterparts, each of which shall be deemed an original, but all of which, taken together, shall constitute one and the same document.  

SECTION 18.  EXHIBITS. XE "SECTION 39\:  EXHIBITS." 
The full text of Ordinance Number 2008-XX and FRANCHISEE’s application and related materials filed with the City are deemed exhibits to this Franchise Agreement and each exhibit referred to and attached to this Franchise Agreement is an essential part of this Franchise Agreement. The exhibits and any amendments or revisions thereto, even if not physically attached hereto, shall be treated as if they are part of this Franchise Agreement.

IN WITNESS WHEREOF, the parties hereto have made and executed this Franchise Agreement on the respective dates under each signature: the City through its City Manager and the Franchisee signing by and through its duly authorized corporate officer having the full and complete authority to execute same.

CITY OF PALM COAST:



FRANCHISEE:
____________________________


_____________________________

City Manager





Title: ________________________








Appropriate Signatory Authority

ATTEST:





ATTEST:

____________________________


______________________________

Clare Hoeni, City Clerk
Secretary (Attesting Corporate Authority)

_______________________



________________________

Date






Date

(Seal)






(Seal)
Approved by (Initials and date):

________/__/__
Responsible Department Director

________/__/__
City Finance

________/__/__
City Attorney

________/__/__
Purchasing & Contracts Management Division
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