EXHIBIT “A-1”

Prepared by:

Catherine D. Reischmann, Esq.

Brown, Garganese, Weiss & D’Agresta, P.A.

111 N. Orange Avenue, Suite 2000

Orlando, Florida 32802

Return To:

Clare Hoeni, City Clerk

City of Palm Coast

2 Commerce Blvd.

Palm Coast, FL  32164

Parcel Id: _______________________

PALM HARBOR EXTENSION PARKWAY


PERPETUAL STORMWATER EASEMENT AGREEMENT

THIS PERPETUAL STORMWATER AND INGRESS AND EGRESS EASEMENT AGREEMENT is made the last date signed below, by GINN-LA HAMMOCK BEACH, LTD., LLLP, a Georgia limited liability limited partnership, whose address is One Hammock Beach Parkway, Palm Coast, FL  32137 (hereinafter “Grantor”) in favor of the CITY OF PALM COAST, a Florida municipal corporation, and having a mailing address of 2 Commerce Boulevard, Palm Coast, Florida 32164 (hereinafter “Grantee”).


WITNESSETH:

WHEREAS, Grantor owns real property located within Flagler County, Florida; and

WHEREAS, Grantor and Grantee desire to design, engineer, permit, construct, and maintain a joint use stormwater treatment facility on Grantor’s real property (hereinafter “Joint Stormwater System”) in order to handle stormwater discharge from a segment of Palm Harbor Parkway; and

WHEREAS, Grantee requires a non-exclusive perpetual easement for the construction
,  access and use of the Joint Stormwater System, as provided herein; and 

WHEREAS, Grantor will maintain the Joint Stormwater System upon completion of construction; and   

WHEREAS, the use of Grantor’s real property for the aforesaid stormwater purposes constitutes a public purpose. 

NOW, THEREFORE, in consideration of the public purpose stated herein, and the mutual covenants, terms, and conditions and restrictions contained herein, together with other good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, the parties agree as follows:

1.
Incorporation of Recitals.  The foregoing recitals are hereby incorporated fully herein by this reference.

2.
Grant of Easement.  Grantor hereby voluntarily grants and conveys to Grantee, subject to any previous and duly recorded easements or grants of record, a perpetual non-exclusive stormwater easement under, through, and across the real property described in Exhibit “1”, a copy of which is attached hereto and incorporated herein by this reference (hereinafter “Stormwater Easement Property
”). 
3.
Purpose of Stormwater Easement.
The Stormwater Easement is granted for the express and sole purpose of allowing Grantee to perpetually use the Stormwater Easement Property within the Stormwater Easement
 for stormwater collection purposes;  specifically, Grantee shall have the right to discharge stormwater runoff from that certain segment of Palm Harbor Parkway from _______ to
 ________ (“Segment”) to the Joint Stormwater System in conjunction with Grantor’s similar use of the Stormwater Easement Property. Grantee’s use of said property shall include access to and from the property for design, permitting, construction, inspection, repair, and maintenance purposes to the extent deemed reasonably and customarily necessary to discharge stormwater from the Segment
 to the Stormwater Easement Property. 

4.
Right of Grantee.   To the extent that Grantor fails to adequately maintain the Joint Stormwater System on the Stormwater Easement Property in a manner deemed reasonably acceptable to Grantee’s needs and the minimum functional stormwater maintenance standards set forth in Grantor’s Environmental Resource Permit Number _________ (the “Permit
”), Grantee has the right to maintain the Joint Stormwater System on the Stormwater Easement Property if Grantee has provided thirty (30) days’ written notice to Grantor and Grantor fails to take adequate measures to correct the deficiencies.  In such case, Grantor agrees to reimburse Grantee for its reasonable and necessary costs and expenses incurred by Grantee in maintaining the Joint Stormwater System.  Said reimbursement shall be fully paid upon receipt of an invoice itemizing said reasonable and necessary costs and expenses.  If reimbursement is not promptly made, Grantee shall have the right to assess or lien the amount owed (including reasonable attorney’s fees and costs incurred by the Grantee in preparing and collecting the lien or assessment) against the Stormwater Easement Property by filing an appropriate document evidencing the costs and expenses.  

5.
Grantor’s Use and Maintenance of Joint Stormwater System.
The easements granted hereunder are non-exclusive and, subject to and conditioned upon Grantor’s joint use of the Joint Stormwater System constructed on the Stormwater Easement Property for stormwater purposes related to Grantor’s real property.  However, Grantor’s use of the Stormwater Easement Property may not (i) violate any provision of this Easement Agreement, or (ii) unreasonably interfere with any of Grantee’s easements, rights or interest under this Agreement.  It is anticipated that certain property located near the Stormwater Easement Property may be developed in the future and the stormwater runoff from such development was accounted for in the Permit to be accommodated in the Joint Stormwater System. Grantor and Grantee acknowledge this anticipated future shared use
.  Grantor agrees to perpetually maintain the Joint Stormwater System on the Stormwater Easement Property in good working order and in compliance with the Permit terms and conditions.   

6.
Easements Run with the Land.  These easements shall remain a charge against the Stormwater Easement Property.  Therefore, these easements shall run with the land and be automatically assigned by any deed or other conveyance conveying the easement property, or a portion thereof, relating to these easements, even in the event the conveyance makes no reference to these easements as such.

 
7.
Recordation.  This instrument shall be recorded in the Official Records of Flagler County, Florida and may be re-record it at any time to preserve the rights of either party to this Easement.

 
8.
Injunctive Relief.  The parties agree that, in the event of default, there may not be an adequate remedy at law, and therefore, it is agreed the parties shall be entitled to seek injunctive relief, including a mandatory injunction.

9
Modification.  This Easement shall only be modified by a written instrument executed by the parties hereto or any successor, assigns, heirs, or representatives thereto.

IN WITNESS WHEREOF, Grantor and Grantee have set their respective hands on the day and year first below written.

[signatures to follow]

WITNESSES:




GRANTOR: 






Ginn-LA Hammock Beach, Ltd., LLLP, 

a Georgia limited partnership





BY:    GINN-HAMMOCK BEACH GP, LLC, a 






Georgia limited liability company, its   







General partner

_______________________________
By:________________________________

 

     
     Robert H. Gidel, Manager

_______________________________

(print name)







Date: _______________________, 2008

_______________________________

_______________________________

(print name)

STATE OF FLORIDA

COUNTY OF FLAGLER


The foregoing instrument was acknowledged before me this ___day of _____________, 2008 by Robert H. Gidel, Manager, of Ginn-Hammock Beach GP, LLC, the General Partner of GINN-LA HAMMOCK BEACH, LTD., LLLP, a Georgia limited liability partnership who is personally known to me or who has produced ___________________________ as identification.






_______________________________







Notary Public, State of Florida







Print Name______________________







My commission expires: 
GRANTEE:

CITY OF PALM COAST, FLORIDA

_______________________________
            By:____________________________







    Jim Landon, City Manager

_______________________________

(print name)








Date: ____________________, 2008


_______________________________

_______________________________

(print name)

STATE OF FLORIDA

COUNTY OF FLAGLER

I HEREBY certify that the foregoing instrument was acknowledged before me this  ________ day of ___________, 2008, by Jim Landon, as City Manager of the City of Palm Coast⁪ who is personally known to me, or ⁪ who has produced ________________________ as identification. 







_______________________________







Notary Public, State of Florida







Print Name______________________







My commission expires: 
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EXHIBIT “1”

[STORMWATER EASEMENT PROPERTY]

�Construction is actually already completed, but this is fine. 


�The Ingress/Egress Easement is not necessary, as access to the pond is available by public road. 


�Is this defined? 


�Need to identify cross streets or some other way to specify.


�We are not granting rights to drain ALL of PH Parkway to our pond


�We need to be consistent with the Joint Use Agreement


�The pond has been oversized – and permitted – to accommodate our commercial space in the future. We do not want to have to request City’s consent to allow this. 
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