

INTERLOCAL AGREEMENT BETWEEN THE GOVERNMENT OF FLAGLER COUNTY, FLORIDA, AND THE CITY OF PALM COAST, FLORIDA FOR TOURIST DEVELOPMENT FUNDING FOR UPGRADES TO THE INDIAN TRAILS MIDDLE SCHOOL SPORTS COMPLEX AS A SPORTS TOURNAMENT TOURISM VENUE.

THIS INTERLOCAL AGREEMENT (“Agreement”) is made and entered into between Flagler County (“the County”), a political subdivision of the State of Florida whose address is 1769 East Moody Boulevard, Building #2, Bunnell, Florida 32110,  and the City of Palm Coast (the “CITY”), a municipal corporation of the State of Florida, whose mailing address is 160 Cypress Point Parkway, Suite B-106, Palm Coast, Florida 32164, hereinafter collectively referred to as the “Parties”.
W I T N E S S E T H

WHEREAS, the County is authorized by Section 125.01 (1)(p), Florida Statutes, to enter into agreements with other governmental agencies within or outside the boundaries of the county for the joint performance, or performance by one unit on behalf of the other, of any of either agency’s authorized functions, and 

WHEREAS, the City is authorized by Section 166.021, Florida Statutes, and its municipal home rule powers to enter into agreements that will enhance and expand the recreational and economic opportunities of its citizens and to provide for the general welfare; and


WHEREAS, Section 163.01, Florida Statutes, authorizes the exercise by agreement between two or more public agencies of any power common to them; and 

WHEREAS, this Interlocal Agreement is authorized by the provisions of Chapters 125, 163, and 166, Florida Statutes and other applicable law; and 

WHEREAS, the School Board owns certain real property as depicted in Exhibit “A” attached hereto and incorporated herein by reference on which the existing Indian Trails Middle School is located  “the Property”; and 

WHEREAS, the City of Palm Coast has an Interlocal Agreement with the School Board to utilize the Indian Trails Middle School Sports Complex (“the Sports Complex”) as a joint use facility; and 


WHEREAS, the City of Palm Coast submitted a Capital Improvements Application (from Fund 109) to the Flagler County Tourist Development Council for funding certain upgrades to the Sports Complex to attract tournament play from outside the County to benefit tourism; and 


WHEREAS, the City has discussed the improvements with the School Board and has indicated that the they will allow improvements to the Sports Complex  which entails construction and upgrades of athletic fields; and 

WHEREAS, upon completion, of the improvements, the Sports Complex would be a suitable venue for hosting larger tournaments in sports such as lacrosse, soccer and flag football; and

WHEREAS, on May 18, 2011, the Tourist Development Council voted to recommend that the Board of County Commissioner award $150,000.00 to the City for the construction of sports field improvements; and 


WHEREAS, on June 20, 2011, the Board of County Commissioners approved the recommendation to award a grant in the amount of $150,000.00 to the City on the basis that upgrading the Sports complex would enable it to serve as a regional tournament venue attracting substantial visitors from outside the County who would be involved in tournament play, including the families, friends and coaches of participants; and  

WHEREAS, the County and the City have determined that it is in the best interests of the citizens they serve to enter into this Agreement.


NOW THEREFORE, IN CONSIDERATION OF THE RECITALS, AGREEMENTS AND MUTUAL COVENANTS AND OTHER GOOD AND VALUABLE CONSIDERATION, THE RECEIPT AND SUFFICIENCY OF WHICH ARE HEREBY ACKNOWLEDGED BY THE PARTIES, THE COUNTY AND THE CITY AGREE AS FOLLOWS: 
SECTION  A. AWARD OF GRANT
1. Recitals. The foregoing Recitals are true and correct and by this reference are incorporated as if fully set forth herein.
2. Project.  The County hereby awards its grant to the City in the amount of $150,000.00 for the Sports Complex Improvements as substantially depicted in Exhibit A.  The grant proceeds shall be used exclusively for the purpose of: 

Upgrading the Indian Trail Middle School Sports Complex located on the Property by constructing and upgrading sports fields to enable the Sports Complex to serve as a venue for regional tournament play in accordance with the application filed by the City in full cooperation with the Flagler County District  School Board (“the School Board”) according to City.  The grant shall be paid to the City on a reimbursement basis according to paid invoices submitted by the City to the County.  Should the School Board expend monies to install the improvements, its invoices may be submitted by way of the City.  The County has the right to determine the sufficiency and eligibility of the claimed expense for which reimbursement is sought.  None of the grant monies may be for maintenance of the improvements.  It is further understood that the County does not and will not own or operate the improvements constructed at the Sports Complex and is not an agent of the City for any activities that occur at the Sports Complex as result of this grant, whether related to construction or operation.  The County is only a grant funding agency under this Agreement.
3. Term.   The term of this Agreement shall be for a period of ten (10) years commencing July 1, 2011 and ending June 30, 2021.  
4. Public Purpose. The City in coordination with the School Board agrees to upgrade the Sports Complex as herein recited and in accordance with state and local laws regulations and for the School Board to operate the Sports Complex  in a manner so that it is open to the public and, as coordinated between the City and the School Board, to hold a minimum of two tourism sporting events annually in order to protect and enhance those qualities that made the Sports Complex eligible for funding from the Tourist Development Capital Project Fund (Fund109).
5. Right of Inspection. The Parties agree that representatives of the County, its agents and designees, shall have the right to inspect the Property at all reasonable times in order to ascertain whether the covenants herein are being observed.  
6. Duration and Breach of Covenants. The covenants set forth in this Agreement shall remain in full force and effect during the term of this Agreement.  Notwithstanding the foregoing, in the event the City fails (1) to provide the required improvements; or (2) during any Year to continue to maintain and operate the Property as a Sports Complex in a manner so that it is open to the public; or (3) to hold a minimum  of two tourism related sporting events at the Complex annually.  A tourism related sporting event shall have participation from at least six teams from outside Flagler County.  Proof of such events and participation shall be submitted annually to the Tourist Development Council through its staff.  Should the City fail to meet any of these covenants, the City shall make repayment to the County, upon request by the County,of the grant award according to the following formula:
Year 1= 100%; Year 2 = 90%; Year 3=80%; Year 4=70%; Year 5=60%; Year 6=50%; Year 7=40%; Year 8=30%; Year 9=20%; and Year 10=10%.

For purposes of this section, “Year” is defined as the twelve (12) month period commencing on the respective July 1 anniversary of the Effective Date of this Agreement.  Any repayment request must be paid to the County by the City within sixty (60) days of the request.
7. Modification of Agreement. The County  and the City  shall have the right to consent and agree to changes in, or to eliminate in whole or in part, any of the covenants, conditions, or restrictions contained in this Agreement.   An amendment or modification to this Agreement must be in writing and signed by the County and the City.
SECTION B. NOTICES. All notices, consents, approvals, waivers and elections that any party shall be required or shall desire to make or give under this Agreement shall be in writing and/or shall be sufficiently made or given only when mailed by certified mail, postage prepaid, return receipt requested, addressed as follows to the parties listed below or to such other address as any party hereto shall designate by like notice given to the other parties hereto: 
COUNTY:
County Administrator 



Flagler County


1769 East Moody Blvd., Building 2
Bunnell, Florida 32110


CITY:

City Manager
City of Palm Coast

160 Cypress Point Parkway, Suite B-106

Palm Coast, Florida 32164
Notices, consents, approvals, waivers and elections given or made as provided herein shall be deemed to have been given and received on the date of the mailing thereof.

SECTION C. ENTIRE AGREEMENT AND ASSIGNMENT. This Agreement constitutes the entire Agreement of the parties, and there are no understandings dealing with the subject matter of this Agreement other than those contained herein. This Agreement may not be modified, changed or amended, except in writing signed by the parties hereto or their authorized representatives. No party shall assign the Agreement, or any interest herein, without the expressed written consent of the other party.
SECTION D. INTERPRETATION. This Agreement shall not be construed more strictly against one party than against the other merely by virtue of the fact that it may have been prepared by counsel for one of the parties, it being recognized that both the County and the City have contributed substantially and materially to the preparation hereof.
SECTION E. FORCE MAJEURE.  No party shall be considered in default in performance of its obligations hereunder to the extent that performance of such obligations, or any of them, is delayed or prevented by force majeure. Force Majeure shall include, but not be limited to, hostility, revolution, civil commotion, strike, epidemic, fire, flood, wind, earthquake, terrorism, hurricane, explosion, any emergency declaration under federal, state or local law, or any act of God or any cause whether of the same or different nature, existing or future; provided that the cause whether enumerated in this Section is beyond the control and authority and without the fault or negligence of the party seeking relief from its obligations relying on this Section. 
Notwithstanding this Section, a change in title to, or use of, the property depicted in “Exhibit A” does not relieve the City of its obligation to repay the County according to the formula prescribed by Section A.6. should the performance outcomes for the Sports Complex stated therein not be met. 
SECTION F. TIME OF THE ESSENCE. Time is of the essence in the lawful performance of the duties and obligations contained in this Agreement. The parties covenant and agree that they shall diligently and expeditiously pursue their respective obligations set forth in this Agreement.
SECTION G. APPLICABLE LAW/VENUE. This Agreement and the provisions contained herein shall be construed, controlled and interpreted according to the laws of the State of Florida. Venue for any dispute resulting from this Agreement shall be in Flagler County, Florida.
SECTION H.  BINDING EFFECT.    
(a)
This Interlocal Agreement shall be binding upon and inure to the benefit of the successors in interest, transferees and assigns of the parties. 

(b)
Each party hereto represents to the other that it has undertaken all necessary actions to execute this Agreement, and that it has the legal authority to enter into this Agreement and to undertake all obligations imposed on it.  
SECTION I.   CAPTIONS/EXHIBITS.
(a) The headings or captions of the sections and subsections contained in this Agreement are used for convenience and reference only, and do not, in themselves, have any legal significance and shall not be afforded any. They are in no way intended to describe, interpret, define or limit the scope, extent or intent of this Agreement, or any provision hereto.
(b) The exhibits to this Agreement are hereby incorporated into this Agreement.
SECTION J. RECORDING. The Agreement shall be recorded with the Clerk of the Circuit Court by the County.
SECTION K. MULTIPLE ORIGINALS. This Agreement may be executed in any number of originals as desired by the parties.

IN WITNESS WHEREOF, the parties hereto have caused this Interlocal Agreement to be executed for the uses and purposes herein expressed. 
FLAGLER COUNTY BOARD OF COUNTY 


COMMISSIONERS 
___________________________________ 
Alan Peterson, Chairman 






 Date:_______________________________

ATTEST: 
____________________________________ 

Gail Wadsworth, Clerk and Ex Officio Clerk
to the Board 
APPROVED AS TO FORM: 

____________________________________ 

Al Hadeed, County Attorney






CITY OF PALM COAST







By:_________________________________







    Jon Netts,    Mayor, City of Palm Coast






Date:________________________

ATTEST:

___________________________

City Clerk 
APPROVED AS TO FORM AND CONTENT:
__________________________

William E. Reischmann, Jr., Esq.
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