EXHIBIT “A”

HARBORSIDE INN AND MARINA 

FIRST AMENDED AND RESTATED PLANNED UNIT DEVELOPMENT AGREEMENT (ORIGINAL RECORDED AT ORB 1253, PAGE 1924)

1.0

Introduction

This is an amended and restated Planned Unit Development Agreement (this “PUD Agreement”), which amends and restates the prior agreement that is recorded at Official Records Book 1253, Page 1924, of the Public Records of Flagler County, Florida (the Original PUD Agreement”).  This PUD Agreement provides for the redevelopment of the development which has been known as the Harborside Inn and Marina on approximately 17.64 +/- acres located on Palm Harbor Parkway, in the City of Palm Coast, Florida, south of the Club House Waterway and west of the Intracoastal Waterway (the “Property” which is described in Exhibit “1” hereto).  The development that was formerly on the site consisted of a 154-unit hotel, an 84-boat slip marina, restaurant, conference/meeting space, fueling facility, harbor master/ship store, recreation facilities and associated parking.  The Property is owned by Centex Homes, a Nevada general partnership, d/b/a Centex Destination Properties (herein the “Developer”), whose address is 1064 Greenwood Boulevard, Suite 200, Lake Mary, Florida 32746 (herein the “Developer”).  The Developer and the City of Palm Coast (herein the “City”)  are collectively referred to herein as the “Parties.” The City Council of the City has taken all actions relating to the zoning district change and the rezoning actions set forth herein in accordance with the requirements and procedures mandated by State law. This PUD Agreement is consistent with the goals, objectives and policies of the Comprehensive Plan of the City of Palm Coast.   The parties recognize the importance of the area of the Property with regard to the historical development of the City and the initial plans and development of the City both prior to incorporation and after.

2.0
Project Description


2.1 General - The Developer shall be entitled to redevelop the Property as an icon destination resort to include enhanced conference and meeting facilities and a variety of recreational and leisure activities.  


The Developer shall be entitled to redevelop the Property into a 209 unit icon resort condominium hotel and/or hotel with up to 47,000 square feet of accessory hotel uses to include, but not be limited to, ballrooms, restaurant, kitchen, fitness center, boardroom, conference/meeting space, back-of-house support areas, harbor master/ship store with fuel service, a parking garage, surface parking, pools, trails, outdoor leisure areas and other similar uses.  The Developer shall be entitled to continue use of the Property for the existing 84 slip marina in order to provide slips for resort guests, private members and members of the public. 


In addition, the Developer shall be entitled to develop up to 169 new resort condominium units, 72 of which have been constructed and issued a certificate of occupancy for Building “E” as depicted on the Conceptual Master Development Plan (Exhibit “2”) (The improvements described above, together with the redevelopment referred to in Section 2.2 are collectively referred to as the “Project”).  

2.2 Redevelopment Of Ship Store; Developer’s Intent; Contingent Rights Of City – 


The Developer represents to the City that the Developer has the bona fide and good faith present intent to maintain the ship store and fueling and pump out facility (hereinafter “ship store”) as a viable economic enterprise into the forseeable economic future. The Developer, further, recognizes the significance and importance of the ship store to the citizens of the City, the general public, and the historic maritime community of users of the ship store. 


The Developer shall be entitled to redevelop the existing ship store, which ship store shall be open to the general public.  During the redevelopment of the structure encompassing the Ship Store the Developer shall be entitled to conduct its Ship Store operations from an appropriate trailer located in the general vicinity of the Ship Store.


Should the Developer determine that, based upon demonstrable economic and market considerations, the ship store cannot reasonably be maintained as a viable economic enterprise and use by the Developer, then, in such case, the Developer agrees that the City may utilize the ship store on a temporary basis (which shall mean the period of time during which the Developer does not intend to operate the ship store), after accomplishing appropriate due diligence and entering into an appropriate lease with the Developer, at a rent of $10.00 per month, with the City and the Developer engaging in  bona fide and good faith negotiations to enter a lease agreement whereby the City would be granted adequate real property interests to continue the ship store use and operation for the temporary period. The Developer also agrees that it shall phase all development activities in a manner to reasonably ensure that any disruption in the operation or activities of the ship store is minimized to the greatest extent reasonably practicable and that such phasing, to the greatest extent reasonably practicable, eliminates any necessity for the ship store and its operations to be suspended for any period of time beyond a de minimus suspension for routine maintenance of a normative nature. Should such suspension of the activities of the ship store beyond a de minimus extent be reasonably necessary, the Developer shall provide reasonable written notice to the City prior to such suspension occurring in order for the City to have an adequate period of time to notify maritime users and the boating public of such suspension of use.  

3.0 
Boat Launch Facility/Boat Ramp Contribution.
As a result of the Project, the Developer closed the privately-owned boat ramp on the Property.  Prior to adoption of this PUD Agreement, the Developer has contributed the sum of $200,000.00 to  the City to partially fund a public boat launch facility/boat ramp in the City or to otherwise assist the City in remedying the loss of the boat ramp to the public as determined by the City.  The Developer has no further obligations with respect thereto.
4.0 
Land Use and Zoning


4.1 Future Land Use Map (FLUM) - The FLUM designation for the Property set forth in the City's Comprehensive Plan is Mixed Use.  This PUD Agreement and redevelopment of the site as set forth herein is consistent with the Comprehensive Plan.

4.2 Zoning - The zoning designation assigned to the Property is and shall be Planned Unit Development (“PUD”).

5.0
PUD Conceptual Development Plan; Development Review


5.1 Development Plan Overview - The PUD Conceptual Development Plan (Exhibit”2”) depicts Project characteristics and the approximate location of boundaries, streets, easements, property lines and intended uses.  The PUD Conceptual Development Plan depicts 209 unit hotel condominium and/or hotel; up to 47,000 square feet of accessory hotel uses to include, but not be limited to: ballrooms, restaurant, kitchen, fitness center, boardroom; conference/meeting space; back-of-house support areas; harbor master/ship store with fuel service; 169 resort condominium units; parking garage; surface parking; pools, trails, outdoor leisure areas and other similar uses.  The Developer shall be entitled to continue use of the Property for the 84 slip marina in order to provide slips for resort guests, private members and members of the public.  The Developer shall be entitled to redevelop the Ship Store and fueling facility/pump out facility, which ship store and fueling facility shall be open to the general public.  The PUD Conceptual Development Plan (Exhibit “A”) also illustrates the general location of proposed access points, driveways, landscape buffers, and other pertinent information.  

5.2 Architecture – The architectural features of the Project shall be a combination of Spanish Colonial, Spanish Mission, and Spanish Eclectic styles reflective of St. Augustine’s Spanish architectural styling as substantially shown on the Conceptual Architectural Character attached (Exhibit “3”).

5.3 Modifications to the PUD Conceptual Development Plan – The exact location and number of structures and units, roadways and other improvements as provided for in Exhibit “2” are subject to change as a result of the City’s development review process and such modifications shall not require amendment of this PUD Agreement.  The PUD Conceptual Development Plan (Exhibit “2”) and the other plans and details attached to this PUD Agreement indicate an approved plan of development for the Project, but development of the Project is not limited to the specific details indicated on the aforesaid attachments.  The exact location and number of structures and units, roadways and other improvements as provided for in Exhibit “2” may be subject to change as a result of the development review process and such modifications, if deemed Administrative Modifications as stated elsewhere in this PUD Agreement shall not require amendment of this PUD Agreement.  Modifications to the exact location and number of structures and units, roadways and other improvements may be requested by the Developer and may be approved by the City Manager, acting as the Land Use Administrator (“LUA”), or designee, during review of conceptual site plan, construction documents, preliminary plats and final site plans for the Project or portions thereof; provided, however, that the development standards contained in this PUD Agreement shall be maintained as expressed elsewhere. Moreover, the LUA is authorized to approve modifications to the Conceptual Development Plan, conceptual site plan, construction documents, and final site plans for the Property or portions thereof (collectively, “Plans” and individually, a “Plan”) including, without limitation:
(i). the Plans provide for no less than 209 resort condominium hotel and/or hotel units and the accessory hotel uses as described above; 

(ii). no Plan increases the maximum building height of any building or decreases the minimum required parking (for the applicable density) as otherwise provided in this PUD Agreement;

 
(iii). setbacks from the Property’s existing (as of the date this PUD Agreement is signed by the Parties) boundary lines are not decreased;

(iv). the maximum Floor Area and Impervious Surface Ratio (each as hereinafter defined) are not     exceeded; and

 
(v). the applicable Plan maintains the development standards as expressed elsewhere in this PUD Agreement.  All such modifications are hereinafter referred to as “Administrative Modifications”.

The parties recognize that the Developer was entitled, prior to the approval of this PUD Agreement, to develop 97 additional resort condominium units inasmuch as the Developer having constructed an 8 story building (Building "E") comprised of 72 units and associated parking garage (Building "F"), thereby using 72 of the 169 condominium resort unit development entitlements. The Developer has, therefore, remaining entitlements to construct an 8 story resort condominium building (Building "D")and  a 6 story resort condominium building (Building "C") consisting of 97 resort condominium units as well as an 8 story resort condominium hotel building (Building "B") consisting of 209 resort condominium hotel units

Additionally, this PUD Agreement provides the Developer with alternative entitlement scenarios to enable development of additional resort condominium hotel and/or hotel units, as follows:

(i).The Developer may, at the Developer’s discretion, convert Building "D" into 2 buildings containing resort condominium, condominium hotel and/or hotel units/rooms, which buildings shall not exceed a maximum height of 6 stories with no additional unit entitlements being granted, but the Developer retaining the right to construct Building "B" and Building "C" to the extent of remaining unit entitlements.

(ii).The Developer may convert the units entitled to be developed as resort condominium units and/or condominium hotel units into hotel units; with all buildings complying with the height limitations stated elsewhere in this PUD Agreement and with no additional unit entitlements being granted.

(iii).
The Developer may convert portions of the resort condominium units and condominium hotel units into hotel units within the hotel building complying with the height limitations stated elsewhere in this PUD Agreement and with no additional unit entitlements being granted.

5.4 Conflicts between the PUD Agreement and PUD Conceptual Development Plan - In the event of a conflict between the terms of this PUD Agreement and the PUD Conceptual Development Plan, the provisions of this PUD Agreement shall prevail.  

5.5 Land Development Code Applicability –The development of the Project shall proceed in accordance with the terms of this PUD Agreement.  In the event of an inconsistency between the terms of this PUD Agreement and the City’s Land Development Code (LDC), as it exists now or as it may be amended in the future, the terms of this PUD Agreement shall prevail.  Where specific requirements are not contained in this PUD Agreement, the LDC shall apply to the extent that it does not conflict with the provisions of this PUD Agreement or the general intent of the PUD Conceptual Development Plan.    

5.6 Conceptual Site Plan Approval and Development Review Process   Approval of this PUD Agreement shall constitute conceptual site plan approval for the Project and approval of the Conceptual Development Plan.  The Conceptual Development Plan contains a level of detail satisfactory to permit the Project to proceed directly to the processing of conceptual site plan, construction documents, preliminary plats and final site plans without requiring overall development plan review.  The LUA is authorized to approve construction plans, preliminary plats and final site plans for the Project without further review of the Planning and Land Development Regulation Board (“PLDRB”) or the City Council, provided however, that the hotel footprint (Building “B”) as depicted herein, if reconfigured, not be extended northerly. 

6.0
Phasing and Duration; Construction Traffic
6.1 Phasing -The Project may be developed in a single phase or multiple phases, at the discretion of the Developer.  Notwithstanding the above Phasing provisions, and upon reactivation of the Development, the initial phase of development shall include no more than 1 building containing resort condominium units. At the sole discretion of the Developer, the initial phase and/or the next phase of development thereafter shall include the Resort Hotel (Building “B”) and related amenities including, but not be limited to, ballrooms, restaurant, kitchen, fitness center, boardroom and conference/meeting space. Infrastructure necessary to support each phase of the Project shall be constructed concurrently with or prior to that phase.  The Developer shall notify the LUA of proposed phasing at the time of construction document submittal(s).  Subject to the foregoing, phasing of the Project shall be within the sole discretion of the Developer.  Each phase may include temporary construction trailers, which shall be removed upon completion of work in each applicable phase. In addition, during the redevelopment of the structure encompassing the Ship Store, the Developer may install an appropriate trailer located in the general vicinity of the Ship Store. Any construction trailers, sales trailers, a trailer substituting for the Ship Store and construction staging areas shall be screened with LUA approved landscaping or other screening methods to the extent reasonable to minimize their view from Palm Harbor Parkway, Marina Cove and the Intracoastal Waterway.  The location and screening of the existing construction and sales trailers currently located on the Property have been approved by the LUA.  Each phase may include a temporary real estate sales trailer, which will be removed upon completion of work in each applicable phase or completion of sales activity, whichever occurs later.  

6.2 Duration of Construction Activities - As to each of Buildings “B”, Building “C”, and Building “D,” as may be modified, Developer shall not be permitted to commence the construction of any of those buildings unless the Developer has applied for the building permit for such building within 5 years after Effective Date (as hereinafter defined) of this PUD Agreement and thereafter maintains the active status of such permit; provided, however, that extensions of this time period, in increments of 2 years each, shall be granted by the LUA when it concludes that (i) circumstances beyond the reasonable control of the Developer delayed the satisfaction of, or prevented the Developer from satisfying, those conditions and (ii) the Developer is making a good faith effort to satisfy such conditions
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provided, however, that extensions of this time period, in increments of 2 years each, shall be granted by the City Council unless it concludes that to do so would adversely affect the health, safety and welfare of the community.

Developer may, at any time and from time to time, amend the previously submitted Plan(s), including, without limitation, the phasing shown thereon.  Such amended Plan(s) shall be subject to approval of the LUA in the same fashion as the initial Plan(s) pursuant to Sections 5.3 and 5.7 above. 

6.3 Limitation on Construction Traffic – Construction vehicle access to the Project shall be from Palm Harbor Parkway.  Construction vehicles are prohibited from using Club House Drive west of its intersection with Palm Harbor Parkway to enter or exit the Project site.

7.0
Project Infrastructure

The Project will include infrastructure to support the proposed uses, including water and wastewater service, drainage, private roads, vehicular and pedestrian internal and access facilities, and off site improvements needed to meet the City’s concurrency requirements.

7.1 Water/Wastewater -The Project is located wholly within the City Limits and is therefore within the City’s water and wastewater service areas.  All proposed permanent uses within the Project will be served by central water and sewer services and shall meet the level of service concurrency requirements of the City’s Comprehensive Plan for water and sewer.  The City shall be the potable water and wastewater service provider for the Project upon payment of applicable fees.  The City will operate and maintain onsite water utilities dedicated to the City by the Developer.  The City is under no obligation to accept the dedication of any facility.

All uses within the Project shall connect to central water and sewer services prior to issuance of a certificate of occupancy. Reclaimed water service is not currently available to the Project.  The Developer shall meet applicable St. Johns River Water Management District (SJRWMD) rules for consumptive use of water, including requirements pertaining to use of the lowest quality water source as indicated in Rule 40C-2.301(4)(g), Florida Administrative Code (“F.A.C.”).  Further, as provided in Rule 40C-2.301(4)(f), F.A.C., "[w]hen reclaimed water is readily available it must be used in place of higher quality water sources unless the applicant demonstrates that its use is not economically, environmentally or technologically feasible."

The Project may include a master irrigation system(s) for common landscape areas.  A master irrigation system(s) may utilize water sources as allowed by Chapter 40C-2, F.A.C., including, but not limited to groundwater, surface water, reclaimed water, and/or potable water.  Appropriate permits will be obtained for consumptive uses of water.  
7.2 Internal Sidewalks and Vehicular Access – The Project shall incorporate pedestrian and bicycle friendly internal sidewalks and vehicular access and shall be substantially as provided in the PUD Conceptual Development Plan ( Exhibit “2”) and Conceptual Landscape Plan and Details (Exhibit “4”).  A bicycle lane, 2’ in width, shall be included within the internal driveway.  Buildings shall be interconnected using walking paths or sidewalks, and bicycle racks shall be provided by the Developer for all buildings in locations to be reasonably determined by the Developer.  The Project shall retain its existing access to Palm Harbor Parkway at Club House Drive.  The linear walking trails located within the Intracoastal right-of-way shall be available for use by the general public. Access to the St. Joe Walkway shall be maintained.  Notwithstanding the right of the public to utilize the aforesaid trails and walkway, the City shall have no obligation to maintain the same.  The Project currently includes a private drive for internal movement and circulation.  A new replacement private drive has recently been constructed by the Developer substantially in accordance with the PUD Conceptual Development Plan.  The Developer has entered into a cross access agreement with the adjacent property owner(s) to the south to accommodate the driveway connection. The internal driveway will be privately owned and maintained, but the City shall have third party beneficiary rights therein.  Easements of ingress and egress including, but not limited to, cross access easements as appropriate, shall be provided among and between tracts within the Property at the time of the recording of a plat establishing the individual tracts to ensure interconnectivity between tracts and to ensure that all tracts will have access to a public roadway. 

7.3 Transportation Concurrency – A traffic analysis has been submitted to the City that demonstrates that concurrency for the Project will be met. Any future concurrency analysis shall consider only new trips generated by the Project (trips in addition to those generated by the previous use on the site).  Concurrency for the Project may be reserved upon the non-refundable payment of 25% of the applicable City impact fees by the Developer which payment shall be calculated to include those impact fees paid by the Developer prior to the date of this PUD Agreement.  These fees shall be nonrefundable, but shall be credited against total impact fees due for the Project.  The vesting of capacity will run with the vesting of the project, and cannot be transferred to another project. 

7.4 Drainage - The Project shall include a management and storage of surface waters (“MSSW”) system, as permitted by the SJRWMD.  The MSSW system shall be planned, designed, permitted, and constructed by the Developer and maintained by the Developer and/or an Association as set forth herein.  The MSSW system shall include management of stormwater runoff lakes, underground storage chambers, structures, piping, and facilities.  Best Management Practices (BMPs) to treat, control, attenuate, and convey stormwater and surface waters may include, but are not limited to, vegetated natural buffers, swales, dry retention, and wet detention. BMPs shall include the aeration of stormwater ponds as determined to be necessary by the City. The Developer shall reserve unto itself and its respective successors and assigns, drainage easements for MSSW system access, construction, operation, repair, maintenance and replacement.

7.5 Landscaping - General landscaping around parking lots, roadways, entrances, and other common areas shall include ornamental and native plant material in accordance with the LDC.  These areas shall be landscaped to include courtyards, foundation and other types of landscaping to reflect outdoor spaces and to blend with the natural vegetation, all as substantially provided in the Conceptual Landscape Plan and Details attached hereto as Exhibit “4”, which were approved under Ordinance No. 2005-18, and are included within the Plans.  All ornamental landscape beds and lawn areas shall have supplemental irrigation. Flexibility within this PUD Agreement allows for further refinement of site development, landscaping and preservation of existing vegetation. Supplemental landscaping substantially as shown on the Conceptual Landscape Plan and Details shall be required in buffer areas or other areas lacking in or devoid of natural vegetation. 
7.6 Lighting – The lighting shall be substantially as provided in the Conceptual Lighting Plan and Details attached to this PUD Agreement as Exhibit “5”, which were approved under Ordinance No. 2005-18, and are included within the Plans.  As to lighting sources installed after the Effective Date, (i) Developer shall provide lighting around all buildings and in the parking lot areas to enhance security for all residents, (ii) appropriate shielding methods, as approved by the LUA, shall be utilized to reasonably minimize off site glare to existing residential areas so as to prevent such glare from unreasonably interfering with existing residential areas, and (iii) the same shall not unreasonably interfere with the traveling public, either on or off site.  Methods may include, but are not limited to, glare shields, full cut off fixtures and low wattage light fixtures. 

7.7 Signage – Signage for the Project shall be as provided in the Conceptual Signage Plan and Details attached to this PUD Agreement as Exhibit “6”, which were approved under Ordinance No. 2005-18, and are included within the Plans.  

7.8 Fire Protection - Fire protection requirements for the Project shall be met through a system of fire hydrants installed on the site by the Developer in accordance with City standards.  The locations of fire hydrants shall be shown on all construction documents.  The water requirements for the fire system will be served by the City.  The Project shall comply with the City’s fire protection requirements.  The City will provide fire protection services to the Project.

7.9 Utilities - All internal utility lines for the Project shall be placed underground by the Developer.  The Developer shall provide all necessary utilities for the development of the Property.  

7.10 Interconnectivity - A bicycle/pedestrian connection shall be constructed by the Developer between Palm Harbor Parkway and the Intracoastal Waterway, and walkway(s) and sidewalks shall be constructed by the Developer along Palm Harbor Parkway in front of the Project, substantially as shown on the Conceptual Interconnectivity Plan attached as Exhibit “7”.  

8.0
Resource Protection

8.1 Wetlands - No wetlands exist within the Project.  A ditch is located at the southeast boundary of the Project.  No impacts to this ditch will occur unless approved by the LUA. 

8.2 Water Resources - Water conservation strategies shall be incorporated by the Developer into the construction, operation, and maintenance phases of the Project, and shall be included in the covenants and deed restrictions.  Landscaping shall be substantially as provided in the Conceptual Landscape Plan and Details (Exhibit “4”).  

8.3 Stormwater Pollution Prevention - A stormwater pollution prevention plan shall be attached to and incorporated into the construction and permit documents for all projects constructed within the Project, pursuant to the requirements of applicable State and Federal regulations.  

8.4 Air Quality - The following fugitive dust control measures, at a minimum, shall be undertaken during all construction and demolition activities throughout the construction process of the Project and may be enforced or modified by the LUA to protect the public interest.  The Developer shall ensure that all contractors working within the Property moisten soil, demolition debris and related materials which shall include, at a minimum, all roads, parking lots or material stockpiles as necessary to control dust and that contractors  working within the Property  remove soil and other dust-generating material deposited on paved streets by vehicular traffic, earth moving equipment or soil erosion; and, after final grade and within 60 days thereof, that the contractors shall use mulch, hydro-seeding or sod on all open areas to control dust.

8.5 Hurricane Evacuation - All purchasers of property interests within the Property shall be provided with information regarding the vulnerability of the Property to the impacts of hurricanes.  This information shall take the form of educational materials designed to increase evacuation participation.

9.0  
General Building Criteria

The general building criteria specified below includes minimum setback distances from Buildings “B”, Building “C”, Building “D”, Building “E” and Building “F” to the Property’s existing boundaries, maximum building height limitations, minimum property widths, off street parking requirements, maximum impervious area and floor area and procedures to address deviations from the criteria contained herein.  Where reference is made in other Sections to particular buildings or unit types, the references are to the buildings and unit types shown on the PUD Conceptual Development Plan for the Project attached to this PUD Agreement as Exhibit “1”.  Such building and unit designations are subject to modification and relocation as Administrative Modifications as provided elsewhere in this PUD Agreement, provided that the minimum setback distances (measured from the Property’s existing boundary lines) are not decreased, maximum building heights are not exceeded, minimum property widths are not reduced, minimum parking requirements (for the applicable density) are met, maximum impervious area is not exceeded and floor area and maximum unit/room requirements are not violated 

9.1 Setbacks Distances/Criteria –

	Property Boundary
	Minimum Setback

	North             
	25’

	East            
	150’



	South           
	35 ‘

(with the exception of Building F, which is 10’(1)

	West
	35’


These setbacks shall be measured from the Property’s existing boundary lines. To maintain the integrity and design character of the PUD Conceptual Development Plan, if the Property is subdivided into parcels, the setbacks described herein or by the City’s LDC shall not apply to any newly created parcels.  Only those setbacks required for fire safety reasons, as determined by the LUA, shall apply to any newly created parcels.

9.2 Building Height -

	Development Type
	Maximum Vertical Height* Feet/Stories

	Building “B” (Hotel)
	89’ / 8 Stories

	Building “C” (Resort Units)
	69’ / 6 Stories

	Building “D” (Resort Units)
	89’ / 8 Stories

	Building “E” (Resort Units)
	89’ / 8 Stories

	Building “F” (Parking Structure)
	61’ / 5 Stories                

	* Maximum height measured to median roof line exclusive of towers, flags and architectural projection elements.  Towers, flags and architectural projections shall be in substantial conformity with Exhibit “3”.

.


Where reference is made in this Section to particular buildings (and unit types), the references are to the buildings (and unit types) shown on the PUD Conceptual Development Plan for the Project attached to this PUD Agreement as Exhibit “1”.  Such building (and unit type) designations are subject to modification as Administrative Modifications as provided elsewhere in this PUD Agreement, provided that the maximum height of any unconstructed building does not exceed 89’/8 stories (Building “D” as delineated on PUD Conceptual Development Plan (Exhibit “2”), and provided that any building located in the area occupied by Building “C” as shown on the PUD Conceptual Development Plan (Exhibit “2”) shall not exceed 6 stories or 69’ to include replacement of Building “C” and “D" with 3 smaller buildings not exceeding 69’ in height. 
9.3 Parking. -

	Development Type
	Off street Parking

	Hotel Condominium/Hotel 
	1 space per room  

	Resort Condominium Units 
	·  1.5 spaces per 2 and 3-bedroom units;     

· 2 spaces per 4 bedroom unit;

	Hotel related activities
	 4 spaces per 1000 square feet (if maximum of 47,000 square feet is constructed 188 spaces would be required) to include hotel and harbor master employees



The total spaces required for the Project are subject to adjustment based on the density of the Project.


9.4 Maximum Impervious Surface Ratio (“ISR”) – The maximum ISR for the Project shall be 0.70.  


9.5 Maximum Floor Area Ratio (“FAR”) – The maximum FAR for the Project shall be 0.67.  FAR is defined as the total horizontal floor area of a building based on exterior dimensions and applied to all full stories designed or intended for occupancy or use, but excluding open or screened porches and entries, attached or detached structures that enclose mechanical or electrical equipment, attic areas with a headroom of less than 7’, parking structures, and basement space where the ceiling is not more than an average of 48” above the finished grade elevation of the lot. The FAR for the Project is consistent with the City's Comprehensive Plan. 

9.6 Finished Floor Elevations - The minimum finished floor elevations for livable heated or cooled area shall be at least 1 foot above the 100 year flood elevation.  Garage structures and unlivable spaces, may be constructed at or above the site’s one hundred (100)-year flood elevations, contingent upon allowing inflow and outflow of surface water being adequate within the unlivable areas.


10.0
Permits and Certificates of Occupancy


Immediately upon the issuance of a development order for a phase of horizontal construction and upon receipt of a bond for that phase’s site improvements, the City will accept and process applications for building permits for specific buildings or facilities to be constructed in that phase, so as to permit simultaneous horizontal and vertical construction if the Developer has obtained all necessary State and Federal permits for the Project.  Certificates of occupancy will be issued by the City when infrastructure improvements that are necessary to serve the specific building(s), rather than the entire phase or Project, have been completed and all project closeout documentation for such building has been provided to and accepted by the City.  

11.0
Property Owners’ Association(s) 


The Developer may establish, in its discretion, 1 or more property owners’ association(s) for the Project (the “Association”).  The Association  shall own and be responsible for maintenance of internal roadways, lighting, common landscape improvements, fencing, signage, pedestrian easements, the MSSW system components and any common property or facilities within the Project.  The Association and/or Developer shall have the right to transfer the maintenance obligation and title to any of the common property or facilities to any successor-in-interest, or to the City or other appropriate entity if authorized by City; provided, however, that the City is under no obligation to accept the transfer of title.  The duties and responsibilities of multiple associations   shall be reasonably harmonized and coordinated pursuant to the documents assigning responsibilities to the various organizations. The Association shall provide for a person or persons who shall be responsible for providing reasonable coordination with the City relative to development activities and related matters. 

12.0
Platting

Due to the nature of the Project, no platting will be required. Notwithstanding the foregoing, the Developer may elect to subdivide and plat all or a portion of the Property.  The LUA is authorized to approve any such preliminary plat, provided that the development standards contained in this PUD Agreement are maintained.

13.0
Successors and Assigns

This PUD Agreement shall be binding on the City and the Developer, and their respective successors and assigns.  Each party represents and warrants to the other that it has all necessary power and authority to enter into and consummate the terms and conditions of this PUD Agreement, that all acts, approvals, procedures and similar matters required in order to authorize this PUD Agreement have been taken, obtained or followed, as the case may be, that this PUD Agreement and the proposed performance of this PUD Agreement by such party is not an ultra vires act and that upon the execution of this PUD Agreement by both Parties, this PUD Agreement shall be valid and binding upon the Parties hereto and their successors in interest.  The terms and conditions of this PUD Agreement, similarly, shall be binding upon the Property and shall run with the title to same.  
14.0
Amendment of this PUD Agreement

Modifications to the terms of this PUD Agreement, other than those to the Conceptual Development Plan and Administrative Modifications permitted hereunder, shall be made in accordance with the requisite PUD amendment procedures.  In addition, de minimus amendments to this PUD Agreement may be approved administratively by the LUA. 

15.0
Applicable Law; Venue

15.01 Law - This PUD Agreement shall be construed, controlled and interpreted according to the laws of the State of Florida.

15.02 Venue -   Venue for any proceeding arising under this PUD Agreement shall be the Seventh Judicial Circuit in and for Flagler County, Florida. 

16.0
Construction of Agreement

16.1  Interpretation - This PUD Agreement shall not be construed against either Party on the basis of it being the drafter of this PUD Agreement.  The Parties agree that both herein played an equal part in drafting this PUD Agreement.

16.2 Capitalizations - Capitalized terms contained herein shall have the meaning assigned to them in the City’s ordinances and, if not defined in the City’s ordinances, shall have no more force or effect than uncapitalized terms.

16.3 Captions - Captions and section headings in this PUD Agreement are provided for convenience only and shall not be deemed to explain, modify, amplify or aid in the interpretation or construction of meaning of this PUD Agreement.

16.4 Force Majeure. No party shall be considered in default in performance of its obligations hereunder, and the duty to accomplish such obligation shall be reasonably suspended, to the extent that, and during such period that, performance of such obligations, or any of them, is delayed or prevented by Force Majeure.  Force Majeure shall include, but not be limited to, hostility, revolution, civil commotion, strike, epidemic, fire, flood, wind, earthquake, terrorism, hurricane, explosion, any law, permit, approval, proclamation, regulation, or ordinance or other act of government, or any act of God or any cause whether of the same or different nature, existing or future; provided that the cause whether or not enumerated in this Section is beyond the reasonable control and without the fault or negligence of the party seeking relief under this Section.

17.0
Severability  

If any provision of this PUD Agreement, or its application to any person, entity or circumstances is specifically held to be invalid or unenforceable by a court of competent jurisdiction, the remainder of this PUD Agreement and the application of the provisions hereof to other persons, entities or circumstances shall not be affected thereby and, to that end, this PUD Agreement shall continue to be enforced to the greatest extent possible consistent with law and the public interest.  Notwithstanding the foregoing, if the effect of a determination or holding by a court that a particular term, clause or provision of this PUD Agreement is invalid or unenforceable is such that either party to this PUD Agreement shall no longer have the substantial benefit of its respective bargain under this PUD Agreement or any material portion of this PUD Agreement, then, and in such event, whichever of the Parties is thus adversely affected, may, at its option and in its sole and absolute discretion, cancel and terminate this PUD Agreement upon its delivery of written notice thereof to the other party.  If practicable, this PUD Agreement shall be modified as necessary to maintain the original intent of this PUD Agreement.
18.0
Exhibits  

The Exhibits to this PUD Agreement are hereby incorporated herein by the references made thereto, are a part of this PUD Agreement upon which the Parties have relied as if set forth in the text of this PUD Agreement verbatim and are included within the Plans.

19.0
Effective Date and Duration

The Effective Date (herein so called) of this PUD Agreement shall be the later to occur of: (i) the expiration date of all appeal periods with respect to passage and/or adoption of Ordinance Number 2007-XX and Ordinance Number 2007-XX (collectively, the “Ordinances”); and (ii) if an appeal is made with respect to the passage, adoption and/or any other element of either of the Ordinances, the date on which any and all such appeals are resolved in favor of the passage and adoption of the Ordinances as initially enacted.  If any such appeal is made, the Developer shall have the right, at any time up to the Effective Date, in Developer’s sole and absolute discretion, to terminate this PUD Agreement and cease any activities with respect to defending against the appeal.  In addition, the Developer may, at its absolute and sole discretion, elect in writing to waive conditions (i) and (ii) above causing the Effective Date of this PUD Agreement to be the same date said written waiver is made. The Original PUD Agreement shall continue in full force and effect, and the Property shall retain its current PUD zoning classification/district, until such time, if any, as the Effective Date shall occur.  Following the Effective Date, this PUD Agreement shall remain in effect for as long as this Ordinance is valid. This PUD Agreement may be executed in any number of counterparts, each of which shall be deemed to be an original and all of which shall, together, constitute one and the same instrument. 
20.0
Notices

(a).
Any required notices shall be furnished to the party entitled to such notice at least 30 days prior to the effective date of said notice. 


(b).
Any notices required or permitted hereunder shall be in writing and shall be deemed properly made when delivered by certified United States mail, postage prepaid, and addressed as set forth herein, or at such address as shall have been specified by written notice to the other party delivered in accordance herewith:


FOR THE CITY:

James Landon

City Manager

City of Palm Coast

2 Commerce Boulevard

Palm Coast, Florida 32164


FOR THE DEVELOPER:

James Riley  

Centex Homes

1274 GranBay Parkway

Suite 2400

Jacksonville, Florida  32258

With a copy to:


Michael D. Chiumento III, Esquire

Chiumento and Guntharp, P.A.

4 Old Kings Road North, Suite B

Palm Coast, Florida 32137

Palm Coast, Florida 32137


(c).
The Parties agree not to claim any waiver by the other party of such notice requirements based upon the other party having actual knowledge, implied, verbal or construction notice, lack of prejudice or any other grounds as a substitute for the failure of the other party to comply with the express written notice requirements herein.


(d).
Computer notification (e-mails and message boards) do not constitute proper “written notice” under the terms of this PUD Agreement. 


(e).
Either of the parties may change, by written notice as provided herein, the addresses or persons designated for receipt of notice.

IN WITNESS WHEREOF, the Parties have executed this PUD Agreement on the dates set forth below. 

CITY COUNCIL
CITY OF PALM COAST
By:

  ______________________________




          

        
JAMES CANFIELD, MAYOR 

ATTEST:

By: ________________________________________

 CLAIR HOENI, CITY CLERK 
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CENTEX

DEVELOPER/CENTEX HOMES, a Nevada general partnership, d/b/a Centex Destination Properties

By:   CENTEX REAL ESTATE      

         CORPORATION,

         a Nevada corporation,

         its Managing General Partner

ATTEST:




By: __________________________

By: _______________________

Attesting Authority



      
Lawfully Authorized Signatory  

Date: ________________________

Signed, sealed and delivered



in the presence of:





_____________________________
Witness One Printed Name: __________________

_____________________________

Witness Two Printed Name: __________________




                                                     

ACKNOWLEDGEMENT

STATE OF   


)

COUNTY OF  

)


I HEREBY CERTIFY that on this day, before me, an officer duly authorized to administer oaths and take acknowledgments, personally appeared the above signatories and witnesses the signatories executing on behalf of and stating that they have authority to bind   Centex Destination Properties said persons having acknowledged executing the same in the presence of two subscribing witnesses freely and voluntarily under requisite corporate/entity authority and they are personally known to me.


WITNESS my hand and official seal in the County and State last aforesaid this ___ day of ______________, 2007.

(Affix Notary Seal)



_______________________________







Notary Public; State of Florida







Print Name: ___________________
LIST OF EXHIBITS

Exhibit “1”

Legal Description.

Exhibit “2”

PUD Conceptual Development Plan.

Exhibit “3” 

Conceptual Architectural Character.

Exhibit “4’ 

Conceptual Landscape Plan and Details.

Exhibit “5” 

Conceptual Lighting Plan and Details.

Exhibit “6’ 

Conceptual Signage Plan and Details.

Exhibit “7” 

Conceptual Interconnectivity Plan.

1   Setback for Building F from the southern property line is reduced to accommodate enhanced landscape areas, pedestrian walkways, and park-like settings internal to the Project adjacent to and in close proximity to the Marina.   The Developer  shall provide 25’ of offsite landscape buffer south of the Property, if authorized by the neighboring landowner and, if not, a landscaped setback shall be enhanced by  tree plantings  and other landscape material planting, as approved by the LUA, to soften the effect of the Building.  
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