
AGREEMENT PERTAINING TO RELOCATION OF RIGHT-OF-WAY, CONVEYANCE OF REAL PROPERTY, PARCELIZATION OF REMAINING LANDS, TRANSPORTATION CONCURRENCY, AND JOINT FACILITATION OF PUBLIC INFRASTRUCTURE AGREEMENT PERTAINING TO A PORTION OF OLD KINGS ROAD 


THIS AGREEMENT PERTAINING TO RELOCATION OF RIGHT-OF-WAY, CONVEYANCE OF REAL PROPERTY, PARCELIZATION OF REMAINING LANDS, TRANSPORTATION CONCURRENCY, AND JOINT FACILITATION OF PUBLIC INFRASTRUCTURE AGREEMENT PERTAINING TO A PORTION OF OLD KINGS ROAD (hereinafter referred to as this “Agreement”) is made, entered and effective on this ___ day of ________, 2008, by and between OLD KINGS INTERCHANGE, INC., a Florida corporation, whose address is 5 Montilla Place, Palm Coast, Florida 32137, hereinafter “OLD KINGS” and the CITY OF PALM COAST, a municipal corporation organized in accordance with the laws of the State of Florida, whose address is 2 Commerce Boulevard, Palm Coast, Florida 32164-3126, hereinafter referred to as the “CITY.”

WHEREAS, to strengthen the public planning process, to encourage participation in the comprehensive planning process, to ensure the provision of concurrent public facilities at the appropriate times, and to reduce the economic risk of development, the Florida Legislature enacted the Local Government Development Agreement Act (Sections 163.3220 through 163.3243, Florida Statutes), which provides a supplemental method for entering into agreements regarding land in addition to the home rule and charter government authorities and powers of the CITY as set forth in Article VIII, Section 1, of the Constitution of the State of Florida; Chapters 163 and 166, Florida Statutes; and other applicable law; and

WHEREAS, the CITY desires to utilize, and does hereby utilize, the provisions of the Local Government Development Agreement Act to effectuate the actions taken herein as well as other controlling provisions of State law; and

WHEREAS,
the City Council of the City of Palm Coast enacted Ordinance Number 2005-10 creating the Old Kings Road Special Assessment District, and has taken and will take actions to further implement and facilitate the matters set forth in Ordinance Number 2005-10,  as that Ordinance may be amended from time-to-time (the “Special Assessment District Ordinance”) for the manifold purposes of improving Old Kings Road as set forth therein, anticipating numerous actions including, but not limited to, relocation or realignment or certain portions of Old Kings Road; and

WHEREAS,
pursuant to the Special Assessment District Ordinance, the CITY intends to widen and improve the segment of Old Kings Road between Palm Coast Parkway and State Road 100 in a single project or in phased projects as determined to be implemented by the City in its sole and absolute discretion; and

WHEREAS,
the CITY’s intended improvements will include the relocation of a portion of the existing right of way of Old Kings Road; and

WHEREAS,
OLD KINGS is the owner of certain real property depicted and/or described in Exhibit “A” to this Agreement, and has entered into a contract with WAL-MART STORES EAST, LP, a Delaware Limited Partnership (hereinafter WAL-MART) to convey to WAL-MART a portion of such real property designated on Exhibit “A” and described on Exhibit “A-1” hereto and hereinafter referred to as the “Wal-Mart Tract”; and

WHEREAS,
by Special Warranty Deed recorded in Official Records Book 974, Page 243, of the Public Records of Flagler County, Florida, OLD KINGS has previously deeded to Flagler County the portion of the existing Old Kings Road described in Exhibit “B” to this Agreement, hereinafter referred to as the “Existing Right of Way”, which is currently in use for public travel and which Existing Right of Way was subsequently transferred to the CITY; and

WHEREAS, a portion of the Existing Right of Way lies within the Wal-Mart Tract; and

WHEREAS,
 OLD KINGS and the CITY wish to enter into this Agreement to provide, among other things, for the conveyance of the real property described in Exhibit “C” (hereinafter referred to as the “New Right of Way”) to the CITY to provide right of way for the relocation and widening of a portion of Old Kings Road and, upon conveyance thereof and the construction of the new road improvements upon and within the New Right of Way, for the vacation and release by the CITY to OLD KINGS, its successors and assigns, of the Existing Right of Way when the same is no longer required for public use following the CITY’s improvement and relocation of the right of way; and

WHEREAS,
the relocation of Old Kings Road affects the utility of the adjoining land; and

WHEREAS,
 the Special Assessment District Ordinance contemplates an assessment upon certain adjoining lots, tracts or parcels of land, all of which are specially benefited by the improvements to Old Kings Road, and

WHEREAS, it is necessary that the land, described in Exhibit “A”, which remains after the contemplated land exchange, be divided into several parcels, both for assessment purposes and to define usable tracts for which no platting is initially required, and

WHEREAS, the relocation of Old Kings Road, as contemplated in this Agreement, and the construction of the improvements contemplated in the Special Assessment District Ordinance provide not only a special benefit to the property adjoining the New Right of Way, but also constitute in part a significant general improvement to the regional transportation system for the benefit of the public at large, and

WHEREAS, the CITY has a great interest in developing the  Old Kings Road area as an economic development center and as a potential alternative transportation corridor to Interstate Highway 95, to draw traffic from other congested areas of the CITY and to appropriately locate economic centers and hubs in diverse service and population areas of the CITY; and

WHEREAS, to effectuate those goals and objectives, the parties desire to work on an ongoing basis in a collaborative and cooperative manner; and

WHEREAS, the CITY desires to improve the transportation system in the CITY and in areas that provide economic benefits to the City and which provide special benefits to property owners and to thereby benefit the citizens of the CITY; and

WHEREAS, the CITY does not by this Agreement approve or guarantee approval of projects which may be proposed on the several parcels described in Exhibit “A”, the “Adjacent Tracts”, which remain after the contemplated land exchange and specifically this Agreement is neither a development order nor a development permit for such properties, and

WHEREAS, the CITY has determined that the terms and conditions of this Agreement are in the best interests of the public health, safety and welfare of the citizens of the CITY and provide for a public benefit; and

WHEREAS, the City Council of the CITY hereby finds and concludes that the provisions of this Agreement are consistent with the CITY’s Comprehensive Plan and will result in the provision of enhanced traffic circulation and benefits to affected property owners; and

WHEREAS, to the extent that the anticipated enhancements to traffic circulation resulting from the improvement of Old Kings Road will create additional traffic capacity in those roadways that may be reasonably expected to be impacted by the development of the Adjacent Properties, traffic concurrency rights will be awarded to the property owners of the Adjacent Properties in accordance with the CITY’s procedures applicable to such matters; and 

WHEREAS, any development of the Adjacent Properties under the terms and conditions of this Agreement will be consistent with the Comprehensive Plan of the City of Palm Coast; and

WHEREAS, this Agreement facilitates the protection of private property rights  while also providing for significant benefits to the general public.


NOW, THEREFORE, in consideration of the premises and the mutual promises, covenants, and benefits contained herein, and other good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, the parties agree as follows:

SECTION 1.  RECITALS.  The above recitals are true and correct and form a material part of this Agreement upon which the parties have relied.

SECTION 2.  PROPERTY.  The real property which is the subject of this Agreement is depicted and described as the “Wal-Mart Adjacent Property” in Exhibit “A” attached hereto.

SECTION 3.  PURPOSE.  The parties desire to enter into a mutually beneficial agreement for the purpose of providing traffic improvements to the roadways of the CITY that will specifically benefit certain property owners and also serve to benefit the general public; providing for the design, construction, use and maintenance of the proposed New Right of Way; providing for a portion of the Existing Right of Way to become the property of OLD KINGS and/or WAL-MART; providing for the division of adjoining lands which remain after the land exchange (as depicted in Exhibit “A”) into legally defined tracts; and providing  traffic concurrency as provided herein.  

SECTION 4. ALIGNMENT AND TIMING OF ROAD PROJECT.  

(a).
The new alignment of Old Kings Road shall be located westerly of the present right of way of Old Kings Road, as generally depicted on the sketch attached to this Agreement as Exhibit “A.”

(b).
The City will implement the Special Assessment District Ordinance by constructing the relocated Old Kings Road as a City street as defined in Section 334.01, Florida Statutes.  

(c).
Construction by the CITY of Phase I of the Old Kings Road improvement project as approved by the CITY within the New Right of Way, as evidenced by the award of the bid for the general construction contract, shall commence no later than  June 1, 2008, with the CITY using its best efforts to attain the substantial completion of the roadway, drainage systems, and relocation of drainage and utility facilities by December 31, 2009, subject to availability of funding to the City using appropriate funding sources.  The CITY represents to OLD KINGS that it has initiated the process of approving the construction cost estimates and seeking the issuance of municipal bonds in an amount sufficient to complete the construction of the relocated roadway and facilities, and will use its best efforts to have such bonds issued and funds available for such construction in compliance with the construction deadlines herein set forth.

SECTION 5.  CONVEYANCE OF PROPERTIES.
OLD KINGS shall convey to the CITY by special warranty deed, in an insurable form acceptable to the CITY, the fee title to the New Right of Way free and clear of all liens, encumbrances and restrictions, not later than fifteen (15) days from the date this Agreement becomes effective.
SECTION 6. RELEASE OF EXISTING RIGHT OF WAY.
(a).
 The CITY, upon completion of the Old Kings Road improvements to be constructed by the CITY on the New Right of Way, shall immediately vacate, abandon and quit claim to OLD KINGS, its successors, grantees or assigns, the Existing Right of Way.  The vacation resolution shall be recorded in the public records of Flagler County, Florida.

(b).
The CITY’s actions shall occur not later than thirty (30) days from the date that the relocated Old Kings Road constructed on the New Right of Way is open for traffic and travel by the general public.  

(c).
It is the City’s intent to close a portion of the Existing Right of Way to traffic such that Phase I of the Old Kings Road road improvement project is constructed during a period of time when traffic will not be utilizing the Existing Right of Way for the and, thus, construction of the Old Kings Road road improvement project will not require as significant a degree of maintenance of traffic operations and abutting property owners may commence development activities without the requirement of maintenance of traffic.
SECTION 7. DEFAULTS RELATING TO RIGHT OF WAY.
Failure by either party to complete the conveyances, vacations and releases of real property required by this Agreement within the time periods stated, shall be a default under this Agreement and shall entitle the non-defaulting party to exercise all available remedies at law or in equity, including but not limited to the right to specific performance.
SECTION 8.  CONDITIONAL RIGHT OF ENTRY.  

(a).
The parties and their employees, agents and contractors shall be entitled to enter upon the New Right of Way and Existing Right of Way at any reasonable time after the effective date of this Agreement and after notice being given to the property owner for the purpose of conducting boundary surveys, topographical surveys, environmental studies, wetlands surveys, soil evaluations, and any other studies, reports and assessments necessary or convenient for the purpose of assessing construction feasibility. 

(b).
The party making such entry shall use reasonable efforts to avoid disruption of any activities of the owner or occupant of the property entered and shall indemnify and hold the owner of the property entered harmless from any damage, claim or liability (including, without limitation, any claim of lien against the property entered by any contractors engaged by the party making the entry) arising from that entry.


SECTION 9.  WARRANTIES.  The parties each hereby represent and warrant to the other that:


(a).
OLD KINGS has good and merchantable fee simple title to the New Right of Way, free and clear of all liens and leasehold interests (except current, but not due, ad valorem taxes, if any, which shall be pro-rated between the parties as of the date of conveyance), and OLD KINGS can convey the same;


(b).
 OLD KINGS  has no  notice or information of any litigation or administrative proceeding threatened or pending against the real property or the party conveying such party’s interest in it;


(c).
The CITY represents that all matters relating to the Existing Right of Way are as set forth in this Agreement and the existing documents that are available in the Public Records of Flagler County, Florida; and

(d).
OLD KINGS, and the CITY have no notice or information relative to the presence of hydrocarbons, petroleum products, hazardous wastes, toxic materials, asbestos or environmental pollutants on, respectively, the New Right of Way and the Existing Right of Way, and shall not cause or authorize any of the same to be introduced or discharged into the New Right of Way and the Existing Right of Way while this Agreement is in effect.


SECTION 10.  REAL ESTATE COMMISSIONS.  

(a).
Each party represents and warrants to the other that no real estate or other commissions or fees are now due or pending in connection with the transfers contemplated by this Agreement. 

(b).
Each party indemnifies and holds the other party harmless for any and all costs or liability resulting from said party’s contact or relationship, of whatsoever type or nature, with any broker, salesperson, finder or similar person or entity of whatsoever type or nature and with respect to any loss, cost, damage or expense arising out of, or attributable to, any claim to a finder’s fee or brokerage commission by any person or entity claiming a commission or finder’s fee from the party by reason of acts or agreements of any  party or predicated upon any alleged contract between the party and such broker, salesperson, finder or other claimant.  Each representation, warranty and agreement contained in this Section shall survive transfer of title to the property conveyed.


SECTION 11.  ATTORNEYS’ FEES/COSTS/CLOSING AGENT.  

(a).
Each party agrees to pay its own attorney’s fees and costs to remove any title impediments on the property being conveyed by that party. 

(b).
With respect to each property being conveyed, the cost to record the deed, any survey of the property, and, at the grantee’s option, obtaining an owner’s title insurance policy on the property being conveyed shall be paid by the grantee of such property. 

(c).
The title firm acceptable to the City Attorney shall be the closing agent for all transactions occurring under and pursuant to this Agreement.


SECTION 12.  CLOSING PLACE AND TIME.  The closings of the conveyance and release required by this Agreement shall occur at the CITY’s City Hall.  The actual time and date of each closing, subject to the provisions of this Agreement, shall be reasonably specified by the CITY.


SECTION 13.   PARCELIZATION OF REMAINING LAND.  

(a).
The property of OLD KINGS, or its successors, which remains after the land exchange provided in this Agreement, a legal description of which is attached hereto as Exhibit “A,” is hereby divided into tracts as described on Exhibit “A,” hereinafter referred to as the “Adjacent Tracts”, for the purpose of facilitating and allocating the impact of the assessment contemplated by the Special Assessment District Ordinance, and to facilitate the conveyance and/or use of said tracts.  The CITY agrees that the actual boundaries of each Adjacent Tract (including the Wal-Mart Tract) may be adjusted by OLD KINGS, or its successors and assigns, during the development or sale of each Adjacent Tract, in order to accommodate the future development thereof.  Such adjustment may result in a maximum ten percent (10%) increase or decrease in the area of any Adjacent Tract, without the necessity of amending this Agreement or complying with the platting or parcel subdivision provisions of the CITY’s Land Development Code that would otherwise be applicable.  Such adjustment may be effectuated by amending the description of an Adjacent Tract in a deed of conveyance, in the event such Adjacent Tract is being conveyed, or in a development application submitted to the CITY, in the event such Adjacent Tract is being developed by its current owner.

(b).
The Adjacent Tracts may be developed at densities and intensities as permitted by the Comprehensive Plan of the City of Palm Coast, controlling land development regulations, and appropriate State and Federal permitting.

SECTION 14.  DEVELOPMENT REVIEW PROCESSES/CONTINGENT SITE PLAN APPROVAL.  

(a).
The parties agree that the Adjacent Tracts may, as a result of the unique and mutually beneficial terms and conditions of this Agreement, proceed through the development review processes of the CITY as if they had been created as the result of the platting process.  

(b).
The parties agree that development approvals for site plans for the Adjacent Tracts (including the Wal-Mart Tract) may occur on an iterative basis based upon the configuration of the parcelization which was approved as to the Adjacent Tracts. 

(c).
With respect to those Adjacent Tracts whose configuration is affected by the relocation of Old Kings Road, any site plan approvals which are granted prior to the completion of the relocation process shall be based upon the ultimate property boundaries resulting from the land exchange set forth in this Agreement.  The filing of an application for site plan review for such Adjacent Tracts shall further be deemed to constitute an application for a variance pursuant to the City’s Land Development Code, in the event such application is required, and any site plan approval for any such Adjacent Tract shall be heard at the same time and the resulting development order shall constitute an approval of such variance.  Additionally, the construction of horizontal and vertical development structures upon such Adjacent Tracts may be permitted and occur prior to the completion of the relocation, to the extent that such activities do not interfere with the operation of traffic on the existing Old Kings Road – assuming that the City elects to maintain a particular segment of existing Old Kings Road open for traffic.  Such construction and development activities may include the installation of drainage facilities, grading, sitework, and vertical construction.  Such site plan approval shall be contingent upon completion after the opening of the newly aligned Old Kings Road to the traveling public.  To that end, the site plan approval shall be final, contingencies shall be released by the CITY, and the completion of construction may occur upon the property that previously served as the Existing Right of Way from and after the date that the CITY has opened the New Right of Way for vehicular and pedestrian passage by the public. 

(d).
The following additional permits shall be required before further development of an Adjacent Tract is permitted beyond that which is set forth in this Agreement:

(1).
Permits, approvals and conditions set forth in controlling land development regulations.

(2)
Any approvals required by State or Federal law relative to the development of land.


(e).
All of said development, whether permitted or proposed, must be determined to be consistent with the CITY’s Comprehensive Plan.

(f).
This Agreement does not, and is not intended to, prevent or impede the CITY from exercising its legislative or quasi-judicial authority as the same may affect real property within the CITY recognizing, however, the rights granted herein to OLD KINGS.

(g).
The failure of this Agreement to address a particular permit, condition, item, or restriction shall not relieve the owner(s) of the Adjacent Tract(s) of the necessity to comply with all applicable laws, rules and regulations regarding the construction and development of its property recognizing, however, the rights granted herein to OLD KINGS.

(h).
This Agreement grants no development orders or permits, authorizes no development activity, and grants no development rights other than as set forth herein.


SECTION 15.  PLATTING/REPLATTING REQUIREMENTS FOR ADJACENT TRACTS.  

(a).
Each Adjacent Tract may be conveyed by OLD KINGS individually or in the aggregate without the necessity of initial platting.  An owner of one or more of said Adjacent Tracts may develop said Adjacent Tracts as permitted by the assigned Future Land Use Map designation set forth in the CITY Comprehensive Plan, the zoning district assigned to the Adjacent Tract, the Land Development Code of the CITY, and subdivision and other controlling laws, rules and regulations.

 (b).
Notwithstanding the platting requirements of Ordinance 2001-10 which constitutes a part of the CITY’s Land Development Code, platting of any Adjacent Tract, if required pursuant to the CITY’s Land Development Code in connection with the further subdivision thereof, shall occur after the opening of the new Old Kings Road improvement project for public use by the traveling public.  Final site plan approval may precede final plat approval.  In such instances, construction development plans shall be provided concurrent with the final site plan submittal.  All actions related to the formulation of a final plat after final site plan approval shall be consistent with the final site plan approval for the subject Adjacent Tract and shall preclude the necessity of an Overall Development Plan approval and preliminary plat submittal.  The final plat shall conform to all relevant Development Standards and requirements specific to the Adjacent Tract’s approved final site plan.  Replats of Adjacent Tracts will require platting in accordance with the provisions of Chapter 177, Florida Statutes, and applicable land development regulations.


SECTION 16. TRANSPORTATION CONCURRENCY.  OLD KINGS’ grant of the New Right of Way set forth herein to the CITY, in addition to the payment of the special assessments to be paid in accordance with the Special Assessment District Ordinance and the construction of Phase I of the Old Kings Road improvement project, will result in each Adjacent Tract (including the Wal-Mart Tract) being deemed to have satisfied traffic concurrency for development of a floor area ratio not exceeding 0.20; provided further, however, that the owner of the Adjacent Tract shall pay all applicable impact fees. 

SECTION 17. GOVERNING/CONTROLLING LAW.  This Agreement shall be governed by, and construed and enforced in accordance with, the laws of the State of Florida.


SECTION 18. VENUE.  Venue for any legal proceeding related to this  Agreement shall be in the Seventh Judicial Circuit Court in and for Flagler County, Florida.

SECTION 19. BINDING EFFECT. This Agreement shall be binding upon and inure to the benefit of the successors in interest, grantees, transferees and assigns of the parties. Each party hereto represents to the other that it has undertaken all necessary actions to execute this Agreement, and that it has the legal authority to enter into this Agreement and to undertake all obligations imposed on it.  The signatories hereof represent that they have the requisite and legal authority to execute this Agreement and bind the respective parties herein.


SECTION 20. TERM.   In accordance with Section 163.3229, Florida Statutes, this Agreement shall terminate twenty (20) years from the date on which it has been fully executed by the parties and has been recorded in the Official Records (land records) of Flagler County, Florida, unless otherwise terminated or extended by the parties in accordance with law; provided, however, that in the event that this Agreement should expire, the covenants set forth herein shall survive termination of this Agreement and shall run with, burden, benefit and touch and concern the Adjacent Tracts and the New Right of Way (collectively, the “Property”), and the matters set forth herein shall establish good faith reliance by OLD KINGS such that the uses and processes and procedures permitted herein shall continue to be permitted and the CITY is estopped from rejecting the development permits and development orders derived from the matters set forth in this Agreement.

SECTION 21. THIRD PARTY BENEFICIARIES.  This Agreement is solely for the benefit of the parties to this Agreement and their successors, grantees or assigns, and no right or cause of action shall accrue by reason hereof to or for the benefit of any other third party not a formal party hereto or a successor, grantee or assign of the parties hereto.  Nothing in this Agreement, expressed or implied, is intended or shall be construed to confer upon or give any other person or entity any right, remedy or claim under or by reason of this Agreement or any provisions or conditions hereof, other than the parties hereto and their respective representatives, successors, grantees, and assigns as set forth herein.


SECTION 22.  PUBLIC RECORDS.  The parties agree to comply with all public records laws of the State of Florida.

SECTION 23. SECTION HEADINGS/CAPTIONS.  The section headings herein contained are inserted for convenience of reference only, shall not be deemed to be a part of this Agreement; and they shall be ignored in construing this  Agreement.  


SECTION 24. CONSTRUCTION OR INTERPRETATION OF AGREEMENT.  The fact that one of the parties may be deemed to have drafted or structured any provision hereof shall not effect the interpretation of this  Agreement and this Agreement is the result of bona fide arms length negotiations by and between the parties and, accordingly, the fact that a party may have drafted this Agreement, or caused this Agreement to be drafted, or any part of it, shall not be considered in construing the particular provision either in favor of or against such party.  All parties hereto have contributed substantially and materially to the drafting of this Agreement to implement a commercial real estate transaction at arm’s length and in good faith.


SECTION 25.  SEVERABILITY.
If any term, provision or condition contained in this Agreement shall, to any extent, be held invalid or unenforceable, the remainder of this Agreement, or the application of such term, provision or condition to persons or circumstances other than those in respect of which it is invalid or unenforceable, shall not be affected thereby, and each term, provision and condition of this Agreement shall be valid and enforceable to the fullest extent permitted by law.

SECTION 26. COUNTERPARTS.  This Agreement may be executed by the parties in any number of counterparts, each of which shall be deemed an original, and all such counterparts shall be deemed one and the same  Agreement even though both parties may not have executed the same counterpart.

SECTION 27. TIME OF THE ESSENCE.  Time is of the essence in the performance of this Agreement. The parties agree that they shall diligently and expeditiously pursue their respective obligations set forth in this Agreement.   To that end, each party shall act promptly to complete the execution and delivery of the deeds, closing statements, and any and all other documents reasonably necessary to complete the transaction set forth herein in a form and content acceptable to the parties to implement the terms and conditions of this Agreement.  

SECTION 28.  PERPETUAL BURDEN.  This Agreement touches and concerns the Property, and, to that end, shall run with and perpetually burden the Property and shall be binding and shall inure to the benefit of the successors, assignees, transferees, and heirs, of whatsoever nature, of the parties including, but not limited to, any person, firm, corporation, or entity who may become the successor in interest of the Property.

 
SECTION 29.  CURATIVE PERIODS.  No default as to any provision of this Agreement on the part of either CITY or OLD KINGS, or OLD KINGS’ assignees,  shall be claimed or charged by any party against the other until notice thereof has been given to the defaulting party, in writing, and such default remains uncured for a period of ten (10) days after such notice (or if the default cannot reasonably be cured within ten (10) days, the defaulting party has failed to commence performance of the cure within such ten (10) day period and to expeditiously proceed to a cure thereafter).

SECTION 30.  PERIODIC REVIEW.

(a).
This Agreement shall be reviewed by the City Manager, or designee, at least once every twelve (12) months to determine if the terms and conditions hereof have been complied with.

(b).
If the terms or conditions are found by the City Manager  to have not been complied with, appropriate action shall be initiated.

(c).
If either party hereto is required to submit any report relating to this Agreement to any governmental entity, a copy of said report shall be provided to the non‑reporting party.


SECTION 31.  NO GENERAL CITY OBLIGATION.
In no event shall any obligation of the CITY under this Agreement be or constitute a general obligation or indebtedness of the CITY, a pledge of the ad valorem taxing power of the CITY, or a general obligation or indebtedness of the CITY within the meaning of the Constitution of the State of Florida or any other applicable laws, but shall be payable solely from legally available revenues and funds.  No party shall ever have the right to compel the exercise of the ad valorem taxing power of the CITY.

SECTION 32.  TRANSFERABILITY/ASSIGNABILITY.  Any rights, duties, and obligations arising hereunder may be assigned by either party as related to the Property or a business duly licensed to operate at the Property as described herein.

SECTION 33.  NO WAIVER.  

(a).
No consent or waiver, expressed or implied, by either party, to or of any breach or default of the other party with regard to the performance by said other party of its obligations under this Agreement shall be deemed or construed to constitute consent or waiver to or of any other breach or default in the performance of that party of the same or of any other obligation of performance incumbent upon that party. 

(b).
Failure on the part of either party to complain of any act or failure to act on the part of the other party in default, irrespective of how long the failure continues, shall not constitute a waiver by that party of its rights and any remedies that exist under this Agreement, at law or in equity.

(c).
The failure of any party to exercise any right or privilege granted to such party hereunder shall not constitute or be construed as a waiver of such right or privilege and the same shall continue in full force and effect.

SECTION 34.  FURTHER ASSURANCES.  The parties agree to sign any other and further instruments and documents, consistent herewith, as may be necessary and proper in order to give complete effect to the benefits deriving from the terms and conditions of this Agreement.

SECTION 35. NOTICES. 

(a).
Whenever either party desires to give notice unto the other, notice may be sent by hand delivery or by any nationally recognized overnight delivery service (such as FedEx, UPS, or DHL) to:



(1).
For OLD KINGS:




Mr. Tom Gibbs, President




Old Kings Interchange, Inc.




5 Montilla Place




Palm Coast, Florida 33137




And to

Mr. Charlie Faulkner


139 Palmetto Avenue

Palm Coast, Florida 32136

(2).
For the CITY:



Mr. Jim Landon, City Manager


City of Palm Coast City Hall


2 Commerce Boulevard




Palm Coast, Florida 32164

         (b).  
Either party may change, by written notice as provided herein, the address or person for receipt of notices.  Notice will be deemed given when delivered or refused.
SECTION 36.  RECORDING.

(a).
An original of this Agreement shall be recorded in the Official Records (land records) of Flagler County, Florida, no later than fourteen (14) days after the full execution hereof.

(b).
Within fourteen (14) days of said recording in the public land records, a copy of the recorded document shall be forwarded by the CITY to the Florida Department of Community Affairs (the State Land Planning Agency) or its successor agency.

(c).
Recording of this Agreement shall serve as notice that the benefits, responsibilities, and obligations of the parties arising from the terms and conditions of this Agreement shall inure to, and be binding upon, all successors in interest of the parties, of whatsoever nature.

(d).
All recording costs relating to this Agreement shall be paid by the CITY.

SECTION 37. CONFLICT OF INTEREST. The parties agree that they will not commit any act that would cause or create a conflict of interest as defined by Chapter 112, Florida Statutes, to exist or occur in the performance of their obligations under this Agreement.


SECTION 38. EXHIBITS.  All exhibits attached to this Agreement and enumerated in the List of Exhibits are hereby incorporated into this Agreement by this reference thereto as if fully set forth in the text of this Agreement verbatim.

SECTION 39.  FORCE MAJEURE.  Delays in any performance due to fire, flood, earthquake, windstorm, or sinkhole; war, declaration of hostilities, revolt, civil strife, altercation or commotion; strike or labor dispute; epidemic; archaeological excavation; or because of act of God shall be deemed to be events of Force Majeure and such delays shall be excused in the manner herein provided.  If the CITY’s performance of its construction obligations under this Agreement is delayed for any event of Force Majeure, the date for such performance shall be extended by the number of calendar days equal to the total number of calendar days that the CITY is actually delayed. The CITY shall give written notice to OLD KINGS specifying the cause of the anticipated delay and giving its actual or anticipated duration.  The CITY shall use its best efforts to rectify conditions causing a delay and to overcome any loss of time that has resulted.


SECTION 40. INTEGRATION; AMENDMENT; MODIFICATION; SIGNATORIES; CONSTRUCTION; INTERPRETATION.


(a).
This  Agreement, and all the terms and provisions contained herein, including without limitation the Exhibits hereto, constitute the full and complete agreement between the parties hereto to the date hereof, and supersedes and controls over any and all prior agreements, understandings, representations, correspondence and statements whether written or oral.


(b).
Any provisions of this  Agreement shall be read and applied in pari materia with all other provisions hereof.


(c).
This Agreement cannot be changed or revised except by written amendment signed by all parties. No modification or amendment of this  Agreement, or any term or condition of it, shall be valid and binding upon the parties unless in writing and executed by the parties to be bound thereby.  

(d).
This Agreement shall not be construed against either party on the basis of its being the drafter of the Agreement.  The parties agree that each played an equal part in drafting this Agreement.

(e)   Capitalized terms contained herein shall have no more force or effect than uncapitalized terms.


(f).
This Agreement shall not be deemed to nor make the CITY a co-venturer or partner of OLD KINGS.

IN WITNESS WHEREOF, the parties hereto have entered this  Agreement and executed and delivered this instrument on the days and year indicated below, and the signatories below hereby represent that they have full authority to execute this Agreement and to bind the parties set forth herein.

OLD KINGS INTERCHANGE, INC., 








a Florida corporation

By: James Gardner, its Secretary


By: Tom Gibbs, its President

ATTEST:





CITY OF PALM COAST, FLORIDA

By: Clare M. Hoeni, City Clerk


By: Jim Landon, City Manager 

For use and reliance of Palm Coast City Council only.

Approved as to form and legality.

Lonnie Groot, City Attorney

EXHIBIT LIST

Exhibit “A”
(Overall map including sketch of Old Kings Road new alignment       and description of Adjacent Tracts).

Exhibit “A-1”
(Legal Description of the Wal-Mart Tract).

Exhibit “B”
(The Existing Right of Way to be conveyed to OLD KINGS or its 




successors).

Exhibit “C”
(The New Right of Way to be conveyed to  the CITY).
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