Prepared by and return to:

Catherine D. Resichmann, Esquire

City Attorney

City of Palm Coast

City Hall

2 Commerce Boulevard

Palm Coast, Florida 32164
PRE-ANNEXATION AGREEMENT
THIS PRE-ANNEXATION AGREEMENT (“Agreement”) is made and entered into by and between the City of Palm Coast, a municipal corporation organized and existing under the laws of the State of Florida (hereinafter referred to as the “City”), whose address is 2 Commerce Boulevard, Palm Coast, Florida 32164 and the School District of Flagler County, an agency of the Florida state government, acting through its School Board (hereinafter referred to as the “School District”) whose address is 1769 East Moody Boulevard, Bunnell, Florida 32110 on this           day of                      _______________, 2008, (the “Effective Date”). 


W I T N E S S E T H:
WHEREAS,
the School District is the Owner of certain real property located in Flagler County, Florida, consisting of approximately 9.201 acres, which real property is more particularly described in Exhibit “A” attached hereto (hereinafter referred to as the “Property”); and

WHEREAS,
the School District is also the Owner of certain real property located in Flagler County, Florida, consisting of 6.71 acres to the north of the Property; and 
WHEREAS,
a public school facility known as Old Kings Elementary School is currently situated on the two (2) parcels described above; and

WHEREAS, the 6.71 acres to the north of the Property is currently within the municipal boundaries of the City and both the School District and City desire that the Property be annexed into the City; and 
WHEREAS, under Section 171.044(1), Florida Statutes, property sought to be annexed must be reasonably compact and contiguous to the boundaries of the annexing municipality; and 

WHEREAS, the Property is reasonably compact and contiguous and will not result in the creation of any enclaves, and will otherwise satisfy all requirements for voluntary annexation set forth in Chapter 171, Florida Statutes; and 

WHEREAS,
Section 171.062(1), Florida Statutes, provides as follows:

“An area annexed to a municipality shall be subject to all laws, ordinances and regulations in force in that municipality and shall be entitled to the same privileges and benefits as other parts of that municipality upon the effective date of the annexation.”

; and
WHEREAS,
the purpose of this Agreement is to set forth the understandings and agreements of the parties with respect to the foregoing, and other matters as set forth herein; and

WHEREAS,
this Agreement is authorized by, permitted by, and consistent with the provisions of the City’s Home Rule Charter; the City’s Comprehensive Plan, Chapter 163, Florida Statutes; Chapter 166, Florida Statutes; the State Comprehensive Plan (Chapter 187, Florida Statutes); Article VIII, Section 2(b), Constitution of the State of Florida, Chapter 171, Florida Statutes; and other applicable law and serves and advances a vital public purpose; and

WHEREAS, the City has found and determined that the City’s interest will be best served by annexing the Property into its municipal boundaries. 

NOW, THEREFORE, for and in consideration of the mutual covenants and agreements contained herein, and other good and valuable consideration each to the other provided, the receipt and sufficiency of which is hereby acknowledged, the parties agree as follows:

Section 1.   Recitals.
(A)
The above recitals are adopted as the findings of the City of Palm Coast City Council.

(B)
The above recitals are true and correct, are incorporated into this Agreement by reference thereto, and form a material part of this Agreement upon which the parties have relied, including, but not limited to, the assertions that the Owner owns the subject Property and is empowered to enter into this Agreement and make binding commitments.

Section 2.   Annexation.  
 This Agreement, upon execution by the Owner, shall serve as and constitute an annexation petition by the Owner for the annexation of the Property into the City provided that the City shall thereafter annex the Property into the City subject to the terms and conditions of this Agreement.  

Section 3.   No Annexation Fees.  
 It is understood and agreed that no fees, costs or expenses will be charged to or become due from the Owner to the City or to any other governmental authority, private individual or entity on account of or in connection with the City’s review and processing of the annexation petition or the annexation of the Property into the corporate limits of the City; provided, however, that the Owner shall pay its own attorney’s fees and consulting fees.

Section 4.   Deannexation/Contraction.  
Any potential proposed deannexation(s) or contractions of the Property or any part or parts of the Property will be considered in accordance with the provisions of Chapter 171, Florida Statutes.  In the event of any successful litigation brought by any third party or governmental entity not a party to this Agreement such as, but not limited to, Flagler County, Florida, as a result of the annexation or this Agreement, or in the event of any termination of this Agreement under Sections 12(B) or (C), the City agrees to cooperate in any deannexation or contraction to remove the Property from the City and to allow the Owner to terminate this Agreement.

Section 5.   Limitation of Funding Obligations. 
 Notwithstanding anything to the contrary stated elsewhere in this Agreement, the City shall have no obligation to Owner under this Agreement to fund any public facilities or infrastructure necessitated by the development of the Property.

Section 6.   Further Assurances.  
 In addition to the acts recited in or set forth in this Agreement, the City and the Owner agree to perform or cause to be performed, in a timely manner, any and all further acts as may be reasonably necessary to implement the provisions of this Agreement including, but not limited to, the execution and/or recordation of further instruments; provided, however, that the City’s obligations shall be subject to such limitations of law as may be applicable to municipalities.
Section 7.   Limitations of Remedies.
  The parties hereby agree not to pursue an award of monetary damages for a breach of or non-performance of the other party under this Agreement.  The only remedies of the other party available against the non-performing party under this Agreement shall be either to withhold further performance under the Agreement until the non-performing party or parties cure the non-performance or to seek a court order from the Circuit Court of the Seventh Judicial Circuit in and for Flagler County, Florida requiring the non-performing party to fulfill its obligations under the Agreement.  However, nothing in this Agreement shall be construed to limit the right of either the Owner or the City to pursue any and all available remedies, if any, under non-tort or constitutional law related to a party’s non-performance under the Agreement.  The City shall not be deemed to have waived sovereign immunity in any manner or respect, provided this provision shall not limit the City’s contractual obligations under this Agreement.

Section 8.   Disclaimer of Third Party Beneficiaries.  
 This Agreement is solely for the benefit of the formal parties to this Agreement, and no right or cause of action shall accrue by reason hereof to or for the benefit of any third party not a formal party hereto.  Nothing in this Agreement, expressed or implied, is intended or shall be construed to confer upon or give any person or entity any right, remedy or claim under or by reason of this Agreement or any provisions or conditions hereof, other than the parties hereto and their respective designated representatives, successors and assigns as provided in Section 15.
Section 9.   Effectiveness of Agreement.   

(A) This Agreement shall serve as an annexation petition upon execution by the Owner, which may be relied on by the City in accordance with the terms of this Agreement upon the Owner’s execution of the Agreement, but shall become effective as an agreement between the Owner and the City upon its being duly executed by the City.  If the City does not execute this Agreement or does not complete the annexation of the Property, both within  120 days of the date that Owner has executed  this Agreement, then the petition for annexation may be revoked by the Owner and, upon demand, the City shall immediately release and deliver the Annexation Petition to the Owner, and the City shall record, at the City’s expense, a Notice of Termination of this Agreement and any pending annexation petition for the Property in the Public Records of Flagler County, Florida.  

(B) 
Notwithstanding the provisions of this Agreement to the contrary, the Owner may terminate this Agreement by notifying the City, in writing, of such termination on or before the later of 30 days following (i) any successful legal challenge to this Agreement, or (ii) any successful legal challenge to the annexation filed by any third parties or governmental entities not a party to this Agreement including, but not limited to, Flagler County, Florida.

Section 10.   Indemnification. 
  To the limited extent permittable by State law, but subject to the statutory limits of liability set forth at Section 768.28, Florida Statutes, the City agrees to indemnify, defend and hold harmless the Owner from and against any and all claims, assertions, damages, costs, expenses, attorneys’ and paralegals’ fees, judgments and lawsuits arising from the negligent acts or omissions of the City or its officers, employees or agents. With respect to the Owner’s entry into this Agreement or cooperation or participation in the annexation and any challenge with the City brought by any third parties or governmental entities not a party to this Agreement including, but not limited to, Flagler County, Florida, the City represents that, on the advice of counsel, that the City believes the annexation of the Property on terms and conditions set forth or contemplated by this Agreement, is legal, valid, enforceable, and in accordance with Chapter 171, Florida Statutes, and under  other governing laws, and agrees to defend this Agreement and annexation,  The City reserves the right to conduct any such lawsuits as it determines appropriate, and to settle any lawsuits, when, and in any manner, deemed in the best interests of the public.  Owner agrees to indemnify the City from any and all claims arising from the acts or omissions of Owner or its officers, employees or agents under and pursuant to this Agreement.

Section 11.   Time Of The Essence.   
Time is of the essence of the lawful performance of the duties and obligations contained in this Agreement.  The parties covenant and agree that they shall diligently and expeditiously pursue their respective obligations set forth in this Agreement.

Section 12.   Successors and Assigns.  
 This Agreement and the terms and conditions hereof shall be binding upon and inure to the benefit of the City and the Owner and their respective successors in interest.
Section 13.   Applicable Law. 
  This Agreement and the provisions contained herein shall be construed, controlled and interpreted according to the laws of the State of Florida.  Further, to the extent permissible under the laws of the State of Florida, if there is a conflict between this Agreement and the terms of the City Code, the terms of this Agreement shall control.

Section 14.   Binding Effect. 
  Each party hereto represents to the other that it has undertaken all necessary actions to execute this Agreement, and that it has the legal authority to enter into this Agreement and to undertake all obligations imposed on it.

Section 15.   Recording.
 Upon the Owner’s execution of this Agreement, the City shall at the City’s sole cost and expense, record a fully executed counterpart of the Owner signed counterpart of this Agreement in the Public Records of Flagler County, Florida and similarly upon the City’s execution of this Agreement, the City shall at the City’s sole cost and expense, record a fully executed counterpart of the City signed counterpart of this Agreement in the Public Records of Flagler County, Florida. 

Section 16.   Choice of Law and Venue.  
 Florida law shall govern the interpretation and enforcement of this Agreement.  In any action or proceeding required to enforce or interpret the terms of this Agreement, venue shall be in Flagler County, Florida.

Section 17.   Effect on Change in Law.  
 If State or Federal laws are enacted after execution of this Agreement which are applicable to and preclude the parties’ compliance with the terms of this Agreement, this Agreement shall be modified or revoked as is necessary to comply with the relevant State or Federal laws and the intent of the parties hereto; provided, however, that the City agrees that it shall not modify this Agreement in any manner which would in any way be inconsistent with the intent of the parties to provide for development of the Property in accordance with the terms and conditions hereof.

Section 18.   Construction or Interpretation of the Agreement.  
 This Agreement is the result of bona fide arms length negotiations between the City and the Owner and all parties have contributed substantially and materially to the preparation of the Agreement.  Accordingly, this Agreement shall not be construed or interpreted more strictly against any one party than against any other party.

Section 19.  Permits, Conditions, Terms or Restrictions.
  The failure of this Agreement to address a particular permit, condition, term, or restriction existing at the time of execution of this Agreement shall not relieve Owner of the necessity of complying with the law governing said permitting requirement, condition, term, or restriction.

Section 20.   Attorneys’ Fees and Costs.  
 In the event of any action to enforce the terms of this Agreement, the prevailing party shall be entitled to recover reasonable attorneys’ fees, paralegals’ fees, and costs incurred, whether the same be incurred in pre-litigation negotiation, litigation at the trial level, or upon appeal or any bankruptcy or collection proceedings.

Section 21.   Captions / Exhibits.
(A)
The headings or captions of the sections and subsections contained in this Agreement are used for convenience and reference only, and do not, in themselves, have any legal significance and shall not be afforded any.

(B)
The exhibits to this Agreement are hereby incorporated into this Agreement and are an integral part of this Agreement.

Section 22.   Parties Bound. 
  Following the recordation of this Agreement, the benefits and burdens of this Agreement shall become a covenant running with the title to the Property, and all parts and parcels thereof, and this Agreement shall be binding upon and inure to the benefit of both the City and the Owner and its assigns and successors in interest to the said Property, and all parts and parcels thereof.

Section 23.   Severability. 
  If any provision of this Agreement, the deletion of which would not adversely affect the receipt of any material benefits by either party to the Agreement or substantially increase the burden of either party to the Agreement, shall be held to be unconstitutional, invalid or unenforceable to any extent by a court of competent jurisdiction, such portion shall be deemed a separate, distinct, and independent provision and the same shall not affect in any respect whatsoever the validity or enforceability of the remainder of the Agreement.

Section 24.   Notices.  
 Any notice that is to be delivered hereunder shall be in writing and shall be deemed to be delivered (whether or not actually received) when (i) hand delivered to the official hereinafter designated; (ii) upon receipt of such notice when deposited in the United States mail, postage prepaid, certified mail, return receipt requested: or (iii) upon receipt of such notice when deposited with Federal Express or other nationally recognized overnight or next day courier, addressed to the parties as follows (facsimile transmittal is not acceptable as a form of notice in this Agreement):

To the City:

City Manager

City of Palm Coast

City Hall

2 Commerce Boulevard

Palm Coast, Florida 32164

To The School District:
Mr. Bill Delbrugge

Superintendent of Schools

1769 East Moody Drive

Post Office Box 755

Bunnell, Florida 32110
Section 25.   Entire Agreement.  
 This Agreement constitutes the complete and entire agreement between the City and the Owner with respect to the subject matter hereof, and supersedes any and all prior agreements, arrangements or understandings, whether oral or written, between the parties relating thereto with respect to the terms of this Agreement, all of which have been integrated herein.

Section 26.   Modification.
   This Agreement may not be amended, changed, or modified, and material provisions hereunder may not be waived, except by a written document, of equal dignity herewith approved by the City.

Section 27.   Counterparts.  
 This Agreement may be executed in any number of counterparts, each of which shall be deemed an original, but all of which, taken together, shall constitute one and the same document.

WHEREFORE, the parties hereto have caused these presents to be signed all as of the date and year first above written.

ATTEST:
CITY OF PALM COAST
_______________________


____________________

Clare Hoeni





Jim Landon


City Clerk





City Manager

STATE OF FLORIDA)

COUNTY OF FLAGLER)

The foregoing instrument was acknowledged before me this ______ day of _______________, 2008, by Jim Landon as City Manager of the City of Palm Coast, on its behalf, who is personally known to me 

Signature

(Seal)

Printed Name

For the use and reliance of the City of

Palm Coast only.  Approved as to form

and legal sufficiency.

________________________                                                                
William E. Reischmann, Jr.,  

City Attorney
ATTEST:
SCHOOL DISTRICT OF FLAGLER COUNTY
_______________________


____________________

Bill Delbrugge




Colleen Conklin


School Superintendent



School Board Chairman
STATE OF FLORIDA)

COUNTY OF FLAGLER)

The foregoing instrument was acknowledged before me this ______ day of _______________, 2008, by Colleen Conklin as Chairman of the School District of Flagler County, on its behalf, who is personally known to me 

Signature

(Seal)

Printed Name
EXHIBIT A
LEGAL DESCRIPTION FOR OLD KINGS  ELEMENTARY ANNEXATION  PARCEL ID # 39-12-31-0000-01020-0010
A parcel of land lying South of State Road 100 in Government Section 39, Township 12 South, Range 31 East, Flagler County, Florida, being more particularly described as follows:

As a POINT OF REFERENCE being the intersection of the Southerly right-of-way line of State Road 100 (200’ R/W) with the Easterly right-of-way line of Old Kings Road (100’ R/W), thence South 38°09’29” East along said Easterly right-of-way line of Old Kings Road a distance of 463.44 feet to a point of curvature, thence 195.09 feet along a curve to the right having a central angle of 03°50’05”, a radius of 2914.93 feet, a chord bearing of South 36°14’26” East and a chord distance of 195.05 feet to a point of tangency, thence South 34°19’24” East along said right-of-way a distance of 260.55 feet, thence departing said Old King’s Road North 87°48’45” East a distance of 881.02 feet, thence South 22°22’09” East a distance of 475.00 feet to the POINT OF BEGINNING of this description, thence  South 22°20’32” West a distance of 421.93 feet,  thence South 60°16’55” East a distance of 421.00 feet, thence South 04°15’04” West a distance of 199.38 feet to a point on the Northerly right-of-way line of Old Beach Road (50’ R/W), thence North 60°16’55” West a distance of 872.79 feet to a point on the Easterly right-of-way line of said Old King’s Road, thence North 29°58’27 West a distance 382.09 feet along said Easterly right-of-way line of Old King’s Road, thence departing the Easterly right-of-way line of said Old King’s Road North 87°48’44” East a distance of 782.61 feet to the POINT OF BEGINNING.  Description as provided by the Flagler County Property Appraisers Office, Geographic Information Systems Department and property also known as tax parcel number 39-12-31-0000-01020-0010 as listed by the Flagler County Property Appraisers Office, and OR 406 Pages 71 – 73, as recorded in the official records of Flagler County, Florida.
Parcel containing 9.201 acres more or less.
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