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JX Properties, LLC



EXHIBIT B

PLANNED UNIT DEVELOPMENT AGREEMENT 

BETWEEN THE CITY OF PALM COAST AND JX PROPERTIES, LLC



THIS PLANNED UNIT DEVELOPMENT AGREEMENT, (herein referred to as the “DA”) is made and executed this 15th day of August 2006, by and between the CITY OF PALM COAST, a Florida municipal corporation (herein referred to as the “City”),   whose address is 2 Commerce Boulevard, Florida, 32164, and JX PROPERTIES, LLC, owner of the subject property,  (herein referred to from time-to-time as the “Owner” regardless of whether singular or plural ownership status) whose address 14000 Rockland Road, Libertyville, Illinois 60048.  
WITNESSETH:


WHEREAS, the Owner is the owner of fee simple title to certain real property consisting of approximately 505.1 acres located at the northeasterly quadrant of State Road 100 and Old Kings Road in the City of Palm Coast, Flagler County, Florida, as depicted on Location Map as “Exhibit B-1” and more particularly described as “Exhibit B-2”attached hereto and incorporated herein by this reference (herein referred to as the “Subject Property”);



WHEREAS, the Owner requests approval for a Planned Unit Development (PUD) to allow a mixed use development consisting of single-family, neo-traditional and multi-family residences, general commercial uses, recreational facilities consisting of active and passive parks and conservation areas located on the Subject Property subject to the conditions set forth in this DA; and


WHEREAS, the City of Palm Coast City Council finds that this DA is consistent with the City’s Comprehensive Plan and Land Development Code (herein referred to as the “LDC”) in effect on the effective date of this DA and that the conditions, terms, restrictions, and requirements set forth herein are necessary for the protection of the public health, safety, and welfare of the citizens of the City; and 

WHEREAS, the City of Palm Coast City Council further finds that this DA is consistent with and an exercise of the City’s powers under the Municipal Home Rule Powers Act; Article VIII, Section 2(b) of the Constitution of the State of Florida; Chapter 166, Florida Statutes; the City of Palm Coast City Charter; other controlling law; and the City’s police powers; and

WHEREAS, this is a non-statutory development agreement which is not subject to or enacted pursuant to the provisions of Sections 163.3220 -163.3243, Florida Statutes.

NOW, THEREFORE, it is hereby resolved and agreed by and between the City and the Owner that the Owner’s application for a PUD is approved subject to the following terms and conditions:

SECTION 1. RECITALS.    


The above recitals are true and correct and are incorporated herein by this reference and form a material part of this DA upon which the City and the Owner have relied.


SECTION 2.  REPRESENTATIONS OF OWNER.  
(a).
The Owner hereby represents and warrants to the City that  it is the Owner of the Subject Property in accordance with the title opinion or title certification provided by the Owner to the City issued by an attorney or title insurance company licensed to provide services in the State of Florida said title opinion or certification showing all liens, mortgages and other encumbrances not satisfied or released of record relative to the Subject Property. 

(b).
The Owner  represents and warrants to the City that  it has the power and authority to enter into and consummate the terms and conditions of this DA; that all acts, approvals, procedures and similar matters required in order to authorize this DA have been taken, obtained or followed, as the case may be; that this DA and the proposed performance of this DA by the Owner is not an ultra vires act; and that, upon the execution of this DA by the parties, this DA shall be valid and binding upon the parties hereto and their successors in interest. 

(c).
The Owner hereby represents to the City that all required joinders and consents have been obtained and set forth in properly executed form on this DA.  Unless otherwise agreed to by the City, all liens mortgages and encumbrances not satisfied or released of record, must be subordinated to the terms of this DA.  It is the responsibility of the Owner to ensure that said subordinations occur in a form and substance acceptable to the City Attorney prior to the City’s execution of this DA.



SECTION 3.  APPROVAL OF DA.

(a).
The City Council at its regular meeting on _________, 2006 approved this DA relating to the Subject Property subject to the terms and conditions of this DA.  


(b).
The Owner acknowledges that if this DA is ever terminated, the approval shall be deemed null and void and the land uses approved for the Subject Property shall no longer be permitted, unless otherwise approved by the City Council. 


(c).
The Provisions of the LDC shall be applicable to the Subject Property unless otherwise specifically stated herein. 



SECTION 4.  PERMITTED USES.
(a). The PUD shall be a 505.1 acre mixed use development.  The development plan for the Subject Property is outlined below and depicted in the PUD Master Development Plan (MDP) see attached “Exhibit B-3.”  The PUD includes areas designated residential offering a variety of housing types, single-family, neo-traditional neighborhood and multifamily residences in addition to general commercial uses, recreational facilities, active and passive parks, open space areas primarily undisturbed and wetlands under conservation.  In addition, two (2) institutional uses, namely, a school and fire station are depicted on the MDP both of which shall be pad ready to include, but not be limited to, the clearing and removal of unsuitable material off site and suitable fill shall be filled and compacted 1 foot above roadway crown.  

(b).The aforementioned residential and commercial uses shall comply with the various standard zoning districts defined within the LDC in full force and effect at the time of permitting as follows:

(1)
Tracts A, B, F, G, H, I, J, K, and L shall comply with the various standard zoning districts defined in the LDC.  The zoning district for these tracts is specifically defined by the Table A below:
Table A *
	TRACT
	ACRES

(approx.)
	RESIDENTIAL, COMMERCIAL and OTHER LAND USES and ZONING DISTRICTS
	ESTIMATED   UNITS

	
A
	45.42
	Single Family Residential  (SFR-3)
	166

	
B
	83.08
	Neo-Traditional (NTD)
	469

	
F
	2.0
	Fire Station  (PSP)
	

	
G
	8.56
	Neo-Traditional  (NTD)
	60

	
H
	7.63
	Neo-Traditional  (NTD)
	78

	
I
	10.3
	School  (EDU)
	

	
J
	7.70
	General Commercial  (COM-2)
	

	
K
	2.86
	General Commercial  (COM-2)
	

	L
	3.75
	General Commercial  (COM-2)
	-

	
M
	1.94
	City Park  (P&G)
	-

	N
	0.45
	City Park (with on-site parking)  (P&G)
	-

	
O
	37.69
	City Park (Lake)  (P&G)
	-

	
P
	16.40
	City Park  (P&G)
	-

	
Q
	170.13
	Wetlands  (PRS) 
	-

	
R
	1.47
	City Wetlands  (PRS) 
	-

	
S
	32.06
	City Park (Passive)  P&G
	-

	T
	1.21
	Park (Passive)  (P&G)
	-

	
U
	25.68
	Collector Road and the Rotary
	-



* All uses within the zoning classifications identified in this table A shall continue as permitted uses in accordance with the LDC 2006.

2)
Tracts C, D and E shall consist of approximately 46.77 acres on which 1638 multifamily units may be developed in accordance with the following design standards. 
	Min. Lot Size
	     4 acres

	Min. Lot Width
	 100’

	Max. Dwelling Units Per Acre
	*

	Min. Living Area
	 650 sq. ft.

	Min. Front Setback
	   25’

	Min. Rear Setback
	   20’

	Min. Rear Street Setback
	   25’

	Min. Side Interior Setback
	 N/A

	Min. Side Street Setback
	   20’

	Max. Impervious Surface Ratio (ISR)
	0.62

	Max. Building Height
	   80’**


 * Densities for Tracts C, D and E shall not exceed 18, 34 and 41 units per acre, respectively.


(c).
The Owner agrees to fully comply with the following use restrictions on the Subject Property relating to permitted uses densities/intensities:

Table of Maximum Permitted Density and Intensity
	Land Uses
	Maximum Residential Units and Acreage Per Use



	Residential
	2,411 dwelling units

	Commercial
	(+/-) 14.3 acres

	City Parks
	(+/-) 90.35 acres

	Conservation
	(+/-) 172 acres


(d).
PUD Phasing: The PUD shall be a two (2) phased mixed use development.  According to the Development of Regional Impact (DRI)  Development Order (DO).  The build out for the PUD will be completed within twenty (20) years from the effective date of the DRI DO.  Each Phase depicts the total acreage devoted per land use and for residential uses the total number of dwelling units as follows: 
	            TABLE B:      PUD PHASING PROJECTIONS
PUD PHASING PROJECTIONS

	Phasing 
Summary


	Phase 1

2006-2010
	Phase 2

2008-2015

	RESIDENTIAL
	
	

	                  Single-Family
	583 units

	190-

-

	                 Multi-Family
	                82-units*
	     1556 units

	Total
	  665 units
	      1,746 Units

	
	
	

	COMMERCIAL
	14.31 acres
	

	General Retail
	50,000 sq. ft.
	

	General Office
	30,000 sq. ft.
	

	Hotels
	150 Rooms
	


· Only 82 multifamily units may be built in Phase I but may not exceed 50 units until the second ingress/egress is made available as acceptable to the City.

(e).Relationship Between the DRI DO and the DA:.  
In the event of a conflict between this DA and the DRI DO, applicable building codes, the LDC, and other City ordinances, this DA and the DRI DO shall govern.  In the event of a conflict between this DA and the DRI DO, the DRI DO shall govern except with regard to the specific zoning entitlements set forth in this DA which are intended to implement the provisions of the DRI DO and such other matters that have articulated in this DA to protect the public health, safety and welfare as it specifically relates to, delineation of wetland buffers, the proscription against open burning, sidewalk specifications, and the refinement of real property interests being dedicated to public entities.  Transportation concurrency requirements for the PUD shall be satisfied by meeting the transportation conditions contained in the DRI DO, the Traffic Study and the Traffic Methodology.  Other concurrency requirements shall be satisfied as described in the DRI DO or this DA. Interpretations of matters are subject to the provisions of Section 24(a).

SECTION 5.  PROHIBITED USES.

The Owner agrees to fully comply with the following uses restrictions.  Certain uses are prohibited from being located within the City due to their incompatibility with current development trends in the City, their deleterious effects and the likelihood that they will create nuisances and significant adverse impacts upon adjacent land uses.  Refer to 3.04.03 Uses Not Permitted listing in the LDC. The list in the LDC is not all inclusive. 



SECTION 6.  CONDITIONAL USES.

For those Tracts which comply with standard zoning classifications of the LDC, the listing of permitted principal uses, special exception uses and limited uses in a zoning district is not meant to be all inclusive, nor is the list of uses that are not permitted intended to be all inclusive.  Uses not specifically listed shall be reviewed by the City Manager, or designee, to determine if the proposed use is similar in nature and character to others listed in the zoning district.  The Owner agrees to fully comply with the conditional use restrictions on the Subject Property, only if a special exception is granted by the City in accordance with the provisions of the LDC. 

 
SECTION 7.  Land Development Code Non-Applicability

The requirements of this Section supersede any inconsistent provisions of the LDC of the City to the extent of any inconsistency.


(a)  Wetlands:  Up to ten (10) acres of wetland impacts may occur within the Subject Property, with incidental impacts to additional drainage ditches and man-made ponds, provided that the necessary permits are obtained from the St. Johns River Water Management District (SJRWMD) and the U.S. Army Corps of Engineers (ACOE).  Wetlands mitigation shall include wetland and upland preservation and may include wetland restoration, enhancement, and creation and upland buffer enhancement as part of the mitigation plan under the SJRWMD and ACOE permits.  No development activities, as defined in Section 380.04, Florida Statutes, except for activities permitted by the appropriate environmental permitting agencies, shall be allowed in any other wetland areas within the Subject Property unless (i) otherwise authorized by City   when the City determines that a revised site plan with more wetland impacts results in improved neighborhood connectivity, improved traffic patterns (either onsite or offsite), more efficient infrastructure development, or otherwise promotes the goals and objectives of the City’s Comprehensive Plan, and (ii) such additional impacts are approved by wetland regulatory agencies through their wetland impact permitting process.

(b)  Wetland Buffer: 


(1)  Upland buffers adjacent to wetlands shall be established on the Subject Property consistent with the   LDC.  At a minimum, the buffers shall include the following:



(i)  A minimum twenty five foot (25') wide upland buffer which averages thirty feet (30’) in width around all protected or enhanced wetlands and swamps shall remain in its natural state.



(ii)  The berm and outside slopes for stormwater ponds shall be sodded except that at a minimum, fifty percent (50%) of the total number of all wet detention ponds shall have littoral zone plantings equal in area to thirty percent (30%) of the surface area of the pond.  The remaining slopes where sod is to be used must be sodded if slopes are steeper than 4:1 (horizontal/vertical). To reduce erosion, all swales, detention slopes and drainage ways constructed by the Owner shall be vegetated or sodded.  Only those areas needed for development may be cleared.  Vegetative cover shall be restored immediately and maintained after construction on all disturbed areas not covered with an impervious surface.

(2)  All jurisdictional wetland boundaries, including the upland buffer shall be depicted on all residential plats prior to submittal.  Wetlands shall be fully delineated on a parcel-by-parcel basis as development is proposed prior to submittal of site plans for review by the City and prior to application for environmental permits for each development phase. 
 
(3)
No wetland impacts shall occur without acquiring all necessary City, State and Federal permits.
(c)
Stormwater:  The Subject Property is being developed with a privately maintained Master Drainage System which may include the lake located in Tract O.  Stormwater runoff shall be conveyed to on-site stormwater detention systems by means of curb and gutter and an underground drainage pipe system.  Pipe, structure materials and locations as well as pipe sizes shall be designed according to sound and generally accepted engineering principles berms prior to runoff entering water or other means deemed appropriate for the situation.  A stormwater pollution prevention plan (“SWPPP”) shall be attached to and incorporated into the construction and permit documents for all projects constructed with the project that require a general or individual SJRWMD permit.  The SWPPP shall be implemented upon initiation of construction activities and accommodate the specific construction project of the site.
(d)
Roadways/Rights-of-Way:  

          
(1)  Pedestrian Access.  The Subject Property is completely encompassed by multi-use paths and sidewalks.  The pathways along the Spine Road as shown on the Preliminary Master Plan shall be constructed concurrent with the development of adjoining properties to ensure that continuous walkable sidewalks are available.  Sidewalks within the Tracts shall conform to the LDC, in effect at the time the Tract owner files a Preliminary Plat Application or Application for Site Plan.  Sidewalks within the Tracts shall provide interconnectivity between the tracts, the Spine Road, the City’s and the County’s sidewalks outside the Subject Property and the County’s Rails-to-Trails facilities.
                
(2)  Any irrigation, lighting and landscaping on any street or dedicated right-of-way other than the Spine Road shall be maintained by a homeowners association or owner (s) of the tract once transferred by the Owner. 

                
(3)  Access for provision of utility services and emergency vehicles shall be provided to the City by means of granting an easement satisfactory in form and content to the City as a condition of plat approval.


(4)  Cul-de-sacs shall have a radius of sixty feet (60’).  Up to fifteen feet (15’) of the radius may be stabilized with pavers and/or stamped asphalt, subject to Development Review Committee (DRC) approval.

(5).
Landscaping and Specimen/Historic Tree Protection:  
(1) Specimen trees shall be any index tree equal to or larger than twenty four inches (24”) in diameter and historic trees any tree equal or larger than thirty six inches (36”) in diameter.  These specimen and historic size trees shall have their location considered in the planning of the parcels, roads, utilities and other development area, particularly for Tracts C, D, E, I, J, K, P, as these areas have the highest concentration of these trees. The taking of historic or specimen trees shall be mitigated per the LDC.  Road alignments, tract areas and building layouts may not exactly agree with the MDP when final construction plans are approved.  A tree survey shall be required prior to the time of preliminary plat or site plan approval for each tract whereupon a determination can be made if the historic trees may impact the development of Tract E and the Spine Road alignment as shown. 

(2) General landscaping around parking lots, roadways, entrances, and other common areas shall be landscaped with ornamental and native plant material in accordance with the LDC.  Flexibility within the PUD allows for further refinement of site development, landscaping and preservation of existing vegetation.  Within the perimeter buffer areas, trees shall be preserved to the maximum extent feasible for natural screening as determined by the City.  Supplemental landscaping shall be required in areas lacking or void of natural vegetation, as specified below.  Specific landscape plans shall be submitted to the DRC at the time each tract is submitted for preliminary plat and/or construction plan approval.  Street trees shall be planted along all roadways and common areas of the project in conformance with the LDC and the City’s Comprehensive Plan.  Trees shall be selected from the list of Flagler County Shade Trees and planted adjacent to the right-of-way approximately fifty feet (50’) on center and within fifteen feet (15’) of the right-of-way line.  Size shall be a minimum of eight to ten feet (8-10’)  tall with a minimum two inch (2”) caliper within the single family portion of the development and twelve to fourteen feet (12-14’) tall with a minimum three and one-half inch (3-1/2”) caliper for all other tracts and common areas.  Cul-de-sacs shall have at least one (1) shade tree in the landscaped center island portion of the street.
(6).
 Signage: 
(a)   PUD Signage:  The PUD and its various components may be identified by one double faced or two (2) single faced monument entrance signs with a maximum sign area of twenty-four (24) square feet located in a tract, or tracts if using two (2) faced monument entrance signs, as part of a plat that is dedicated specifically for signage and landscape purposes. Such tracts shall be located at each entrance on Old Kings Road and State Road 100.  All entrance signs shall be landscaped in accordance with the landscaping requirements of the LDC.  Such signs may be lighted (with lighting directed away from traffic), and, except as provided herein, shall comply with the sign regulations of the LDC.  Such signage shall not exceed six feet (6’) in height.  Directional signs for recreation and other amenities may be permitted throughout the PUD.  Directional signs shall not exceed four (4) square feet and three feet (3’) in height.  All signage shall be consistent and uniform in design.  Real estate and construction signage shall be permitted in accordance with the LDC.  

(b)  Residential Areas:  Residential Tracts may be identified by one (1) double faced or two (2) single faced monument entrance signs with a maximum sign area of twenty four (24) square feet, located in a tract or tracts if using two (2) faced monument entrance signs, as part of a plat that is dedicated specifically for signage and landscape purposes.  The signs may be lighted (with lighting directed away from traffic), and except as provided herein, shall comply with the sign regulations in the LDC.  Signs shall not exceed six feet (6) in height and shall be uniform and consistent in design.  All entrance signs shall be landscaped in accordance with the landscaping requirements of the LDC.

(c)  Non-Residential Areas:  Signage requirements for the any of the non-residential tracts shall comply with the LDC.

(d)  Regulatory signage:  Regulatory signage shall comply with standards set forth in the Manual on Uniform Traffic Control Devices, latest edition.  Regulatory signs shall utilize hi-intensity sheeting.

(7). 
Site Development Requirements:    
(a) Plan Overview:

(1)  The PUD MDP depicts the conceptual layout of the project including the general location of the Spine Road.  The location of lot lines, structures, drainage facilities and the internal street systems for each tract shall be shown on plats, site development plans or condominium documents as those portions of the project are designed for development.  No tract intended for development under this DA may be landlocked and all easements and rights-of-way must be provided for.  Any conservation or undeveloped tracts shall have adequate access for proper property maintenance.

(2)  Platting of property shall be consistent with the LDC.  However, platting of property to a form consistent with the MDP shall be exempt from ODP.  Any and all subsequent replats shall be required to apply for Overall Development Plan unless otherwise agreed to by the parties.

(3)  No infrastructure improvements, with the exception of stormwater and utility improvements and site fill may be made on any tract until preliminary plat approval is received for the area to be improved.  A final plat must be recorded prior to issuance of a certificate of occupancy or conveyance of any portion of the property that is included in the plat.
(4)  The size and boundary of each tract may be increased or decreased as final layout design and engineering design is created.  The Spine Road may also be adjusted, as approved by the City, to take into account final layout design and engineering design.
(5)  Within twenty-four (24) months from the effective date of this DA, the Owner or its assigns shall submit an application for preliminary plat approval for Tract Q which may or may not include additional tracts at the sole discretion of the Owner.  Said application shall meet all City requirements to plat the Spine Road as depicted on the PUD MDP and described herein.
(8).  Entrance Features:  The PUD shall have at least two (2) entrances both on entrance features to be reviewed and approved by the DRC consistent with, but not limited to, this DA.
(9)  Roads, Streets and Alleys:
(a)  All internal roads including the Spine Road shall be constructed with curb and gutter. The Spine Road which interconnects the tracts and provides access to collector/arterial roadway system adjacent to the subject property shall include a side walk six and one half feet (6.5’) in width and dedicated to the public.  Along with the creation of new roadways within the PUD, street trees shall be designed and installed along the roadway rights-of-way, cul-de-sac islands and medians.  Along commercial properties, multi-family, mixed use or common areas, trees shall be planted on fifty feet (50’) centers.  Where roadways are adjacent to two-family or single family homes one (1) tree per lot shall be planted.  Property lengths over one hundred feet (100’) along roads shall require two (2) street trees.  Trees shall be selected from the list of shade trees as provided within the landscaping regulations of the LDC.  Size of the trees shall be a minimum of eight feet (8’) tall and two inch (2”) caliper as measured six inches (6”) above grade.  Trees shall be planted in the road right-of-way between the sidewalk and the street if there is no conflict with utilities or placed on the lots or common areas if they are no further than fifteen feet (15’) from the right-of-way line.  If planted on the single-family or two family lots, these trees shall be credited to the minimum number of required trees for the lot.  If planted on the commercial, multi-family, mixed use or common areas they can be used for credit if the trees are a minimum of  fourteen feet (14’) tall and three and one-half inched (3-1/2”) caliper as measured six inches (6”) above grade.  If trees are planted in medians, the properties on either side of the medians are exempt from this requirement.
         (b)
Within all residential tracts, internal streets, roadways and rights of ways shall be dedicated to the City in a form acceptable to the City.  Any irrigation, lighting, and landscaping in a dedicated right-of-way shall be maintained by the master property owners association or a sub-association all as approved by the City.  Sidewalks and street trees shall be maintained and or replaced by the master association, sub-association or homeowner. 

         (c)
Access for provision of utility services and emergency vehicles shall be provided to the City by plat dedication and/or by means of granting an easement as a condition of plat approval.

         (d) All roads, streets and alleys within the PUD shall be built consistent with road, street and alley street standards that are set forth in the following Table:

Street Standards

	
	Collector
	Residential Local

TND
	Residential Conventional
	Alley

(TND only)

	Maximum Design Speed
	35 mph
	20 mph
	20 mph
	10 mph

	Minimum right-of-way
	100’
	50’
	50’
	20’

	Roadway Pavement Width
	16’ one way

24’ two ways
	16’ one way

24’ two ways
	16’ one way

24’ two ways
	8’ lane

	Curb Radius
	25’
	15’
	15’
	10’

	Sidewalk
	Min 6.5’
	Min 6.5’
	Min 6.5’
	N/A

	Curbs
	Req.
	Req.
	Req.
	Req.


The minimum street right-of-way width shall be fifty feet (50’) for Residential Local and Residential Conventional.  All streets shall be dedicated to the City of Palm Coast.   Sidewalks shall be a minimum of six and one-half (6.5) feet in width excluding the sidewalk fronting the southern portion of the project adjacent to State Road 100 which shall be a minimum of eight (8) feet in width.  All sidewalks shall comply with the Americans with Disabilities Act.

(10). Stormwater Management System:  
          (a) Storm water Management Systems:    

The Owner shall adhere to the “ITT Comprehensive Drainage Plan,” as implemented by the City, which is based upon the pre and post flow to handle the one hundred (100) year storm event.  All surface water and stormwater detention systems are subject to approval by the SJRWMD.  The Florida Department of Environmental Protection (FDEP), the ACOE, and any other regulatory agencies and meeting the requirements of the LDC shall be provided.  The Owner shall coordinate with the City and the SJRWMD regarding the existing drainage systems and easements by facilitating and accomplishing restoration activities on the Subject Property as required by the City on any ditches or portions of the Palm Coast Community-wide Drainage System.

       (b)  Flood Damage Protection

The Owner shall abide by the City’s flood damage protection regulations.

(11). Recreation:  Tracts M, N, O, P, S and T shall be deeded to the City for parks by general statutory warranty deed in a form acceptable to the City. These parks consist of the following:

(a)  Active Parks (56.48 acres):  (1) Lake Island Park (1.94 acres); (2) Parking area for Lake Island Park (0.45 acres); (3) Central Neighborhood Park (16.40 acres); and Lake (37.69 acres)

(b)  Passive Parks:  (33.87 acres):  The Owner may apply for   City park impact fee credits in accordance with the controlling provisions of applicable law.

(12).  Pedestrian Access:  Along the Spine Road connecting State Road 100 and Old Kings Road as shown on the MDP, the Owner shall construct within the rights-of-way and dedicate to the public a sidewalk six and one half feet (6.5’) in width along the westerly side.  Moreover, the Owner shall construct multi use path eight feet (8’) in width along the easterly side connecting to the County’s Rails to Trails facilities to the City Park.  The sidewalks along the Spine Road as shown on the MDP shall be constructed concurrent with the development of adjoining Tracts to ensure that continuous walkable sidewalks are available.  Sidewalks within the Tracts shall conform to the LDC, in effect at the time the Tract files a Preliminary Plat Application or Application for Site Plan.  Sidewalks within the Tracts shall provide interconnectivity between the Tracts, the Spine Road, the City’s and the County’s sidewalks outside the project and the County’s Rails to Trails facilities. 
(13). Lighting:  Lighting shall be consistent with the LDC. 
14).  Habitat:  No construction shall commence within any gopher tortoise habitat on the Subject Property until the Owner has obtained the necessary gopher tortoise permit from the Florida Fish and Wildlife Conservation Commission (FFWCC) and complies with all permit conditions.  In the absence of a permit, development related activities on the Subject Property  shall not result in the harming, pursuit, or harassment of wildlife species classified as endangered, threatened, or a species of special concern by either the State or Federal governments in contravention of applicable State and Federal laws, rules or regulations.  Should listed species be determined to reside on, or otherwise be significantly dependent upon the Subject Property, the Owner shall cease all development activities which might negatively affect that individual or population.  The Subject Property shall be developed in full compliance with all applicable laws, rules and regulations.  The Owner shall provide proper protection to the satisfaction of all agencies with jurisdiction over the matter.

(15). Utilities: Available resources exist to supply potable water and provide central sanitary sewage treatment.  Water and sewer line extensions or connections to existing facilities within the right of way shall be made by the Owner in accordance with applicable City and State permit requirements.  In addition the Owner shall construct conduit for the City’s fiber optic cables in the right-of-way consistent with standards set by the City.  A utility easement ten feet (10’) in width adjacent to the right-of-way shall be granted by the Owner to the City and private utilities crossing the site. 

(16).
Fire Protection: Fire protection requirements for the Subject Property shall be met through a system of fire hydrants installed on the site by the Owner in accordance with City standards.  The locations of fire hydrants shall be shown on all site plans or plats.  The water requirements for the fire system shall be served by the City.  The Owner shall comply with the City’s fire protection requirements.
(17).
Solid Waste:
Solid waste services shall be provided by the licensed residential franchisee in the area.  Recycled materials shall be collected according to the format established by the franchisee.  Solid waste container locations and sizes are subject to approval of the City.
(18).
Utility Lines/Telephone/Electricity:  All utility lines shall be installed underground by the Owner of the respective tract.  BellSouth will supply telephone service and Florida Power and Light will supply electricity, both of which are available at time of impact.  Letters from these entities must be presented in advance of any development. 

(19).
Police Protection:  The Flagler County Sheriff’s Department or its successor, shall be the entity responsible for law enforcement in the Subject Property and shall be provided with full accessibility. This does not preclude the Owner from providing additional, private security. 

(20).
Hurricane Evacuation:  All residents of this Subject Property shall be provided by the Owner, or its successor developer of each residential tract, with information regarding the vulnerability of the property owner to the impacts of hurricanes. This information shall take the form of educational materials designed to increase evacuation participation.  No residential units shall be developed within the Category I and Category II Storm surge inundated zone, based on the final survey and referenced with the storm surge levels indicated in the 1998 Northeast Florida Hurricane Storm Surge Atlas Series.
(21).
Water Conservation:  Water conservation strategies, including Xeriscape landscape techniques and low flow plumbing fixtures shall be incorporated into the construction, operation, and maintenance phases of the Subject Property.  The conservation strategies shall include the following conditions:




(a)  Within common areas, commercial areas and multi-family residential complexes, fifty per cent (50%) of planted vegetation, by aerial extent, shall consist of native, drought-tolerant or Xeriscape vegetation in all landscaped areas.  Landscaped areas are defined as any pervious area that will be altered due to development.  Wetlands, wetland buffers, vegetative buffers between land uses, stormwater systems and required preservation areas are not included as landscaped areas.  Native or drought-tolerant plants include those in the SJRWMD's Waterwise Florida Landscapes, the Florida Native Plant Society's list of native landscape plants for Flagler County, A Gardner's Guide to Florida's Native Plants (Osorio 2001), or comparable guidelines prepared by the Florida Department of Agriculture and Consumer Services, SJRWMD, FFWCC, or FDEP.


   (b)  The Owner shall include information on Xeriscape and/or native vegetation and/or drought-tolerant vegetation (SJRWMD Xeriscape Plant Guide), water conservation guides & IFAS's Xeriscape plant guides and IFAS Cooperative Extension Services' "Florida Yards and Neighborhoods" materials in design guidelines.    

(22).  Fencing/Walls: Fences and walls shall conform to the LDC. 
(23).  Buildings:  All structures constructed shall comply with all City ordinances, regulations or rules unless provided for else where in this DA. 
(24).  Hours of Operation:
Limited hours of operation shall be consistent with the use and adherence to the LDC and the Code of Ordinance of the  City of Palm Coast.

(25).  Pollution and Environmental Concerns:   On-site open burning shall not be permitted during construction activities.  Open burning on the Subject Property is prohibited.  Other appropriate alternatives such as mulching shall be utilized for the removal of debris from land clearing and/or construction activities.  Without limiting its rights to enforce this DA through any lawful remedy, it is recognized by the Developer that injunctive relief is appropriate in order to stop unpermitted open burning and that violation of this provision constitutes irreparable harm to the public. Mulching, removal from site or other appropriate alternatives shall be utilized during all construction activities and be consistent with the City’s code and ordinances. 

(26).  Parking:   Parking requirements shall be reviewed at the site plan review level and shall be consistent with the LDC.
(27)  Construction Trailers:  Up to four (4) construction trailers may be located within the Subject Property, subject to review and approval by the Community Development Department Director.  No trailer shall be located along the right-of-way of State Road 100 or Old Kings Road.  All necessary permits will be acquired for temporary on site wastewater treatment facilities (septic) and temporary irrigation wells prior to the commencement of construction activities.  The construction trailers shall have a stabilized sub base.  These construction trailers shall be removed, as directed by the City.
(28).  Sales Trailers:  One (1) temporary sales trailer may be permitted on each of the tracts allowing for residential development as depicted on the MDP of this  DA “Exhibit “B-3.”  A permit is required to be obtained from the City.  Prior to submitting for a permit, a development plan shall be submitted to the City illustrating the location of the temporary sales trailer for each tract. The temporary sales trailer shall be located on a concrete slab or stem wall.  Access to this office shall be provided.  On-site parking shall be provided on a paved surface and shall be of sufficient size as to prevent the need to back on to a street right-of-way or pedestrian right-of-way.  A fence or similar barrier shall be provided to prevent visitors and customers from entering the construction area.  Only one (1) identification sign per trailer shall be permitted.  The sign area shall not exceed six (6) square feet.  Each sales trailer may be used for a maximum period of two (2) years from the date the certificate of occupancy is issued for the trailer.
(29)  Traffic  Concurrency:
 Pursuant to the DRI DO, traffic concurrency is vested. 

SECTION 8. FACILITY COMMITMENTS.


(a)  The Owner agrees that the City is not responsible for the construction or creation of public facilities or capacity in order to facilitate the development of the Subject Property. 

(b) The Owner agrees to accomplish and complete, at a minimum, the facility/infrastructure and to grant the rights set forth in the DA, at the Owner’s sole and exclusive expense, as a condition of this development approval and in addition to the payment of all impact fees relating to the development of the Subject Property.

             (c)  The Owner agrees to the granting of any and all utility easements to the City which the City deems necessary to serve the Subject Property with public utilities. 

             (d)  The Owner hereby agrees that the City has shown an essential nexus between a legitimate City interest and the conditions imposed herein.  Further, the Owner agrees that the City has established that all proposed conditions are roughly proportional to the impact the development upon the public problems addressed herein based upon an individualized determination that the required dedication/commitment is related in both nature and extent to the impacts of the proposed development.   
SECTION 9. BREACH; ENFORCEMENT; PRE-SUIT MEDIATION

In the event that a dispute arises under this DA and, if the City and Owner are unable to resolve the issues, the parties shall attempt within thirty (30) days to resolve disputes informally, but in the event of a failure to informally resolve disputes, to engage in mediation before a certified Circuit Court mediator selected by the parties or, in the event that the parties, fail to agree to a mediator, by the Florida Conflict Resolution Consortium or, if unavailable, a mediator selected by the City.  The parties shall equally pay the costs of mediation. 

SECTION 10.  NOTICES.

(a)  All notices required or permitted to be given under this DA must be in writing and must be delivered to the City or the Owner at its address set forth below (or such other address as may be hereafter be designated in writing by such party).  


(b)  Any such notice must be personally delivered or sent by registered or certified mail, overnight courier, facsimile or telecopy.  


(c)  Any such notice will be deemed effective when received (if sent by hand delivery, overnight courier, telecopy or facsimile) or on the date which is three (3) days after such notice is deposited in the United States mail (if sent by registered or certified mail). 


(d)  The party’s addresses for the delivery of all such notices are as follows:
As to the City:


Richard M. Kelton, City Manager

2 Commerce Boulevard

 Palm Coast, Florida, 32164

As to the Owner:

JX Properties, LLC                                                                                                                (A Florida limited liability company) 






14000 Rockland Road

                                                      Libertyville, Illinois  60048  

 

SECTION 11.  SEVERABILITY.

The terms and provisions of this DA are not severable and in the event any portion of this DA shall be found to be invalid or illegal, then the entire DA shall be null and void.   

SECTION 12.  SUCCESSORS AND ASSIGNS.
(a)  This DA and the terms and conditions hereof shall be binding upon and inure to the benefit of the City and Owner and their respective successors-in-interest the terms and conditions of this DA similarly shall be binding upon the property and shall run with title to the same.

(b)  This DA touches and concerns the Subject Property.


(c)  The Owner has expressly covenanted and agreed to this provision and all other terms and provisions of this DA.
             SECTION 13.  GOVERNING LAW/VENUE/COMPLIANCE WITH LAW.
(a)  This DA shall be governed by and construed in accordance with the laws of the State of Florida and the Code of Ordinances of the City.  


(b)  Venue for any dispute shall be in the Circuit Court, Seventh Judicial Circuit in and for Flagler County, Florida.

(c)  The Owner shall fully comply with all applicable local, State, and Federal codes, laws, regulations rules, and statutes including but not limited to environmental regulations and all such other laws and regulations as shall be applicable to this DA.     
(d)  This DA shall not limit the future exercise of the police powers of the City to enact ordinances, standards or rules regulating development generally applicable to the entire area of the City such as requiring compliance with the City capital facilities plan, parks master plan, including, but not limited to, parks and trail dedications, utility construction and connections, mandating utility capacities, requiring street development or other such similar land development regulations. 

(e)  This DA shall also not be construed to prohibit the City from adopting lawfully imposed impact fees applicable to the Owner and the PUD authorized hereunder. 

SECTION 14.  TERM/EFFECTIVE DATE.


This DA shall be effective upon approval by the City Council of the City of Palm Coast and execution of this DA by all parties.  



SECTION 15.  RECORDATION

Upon approval by the City of Palm Coast City Council and execution of this DA by all parties, this DA and any amendments hereto shall be recorded by the City with the Flagler County Clerk of the Courts within fourteen (14) days after its execution by the City and shall run with the land.  The Owner shall pay the costs to record this DA.  


SECTION 16.  PERMITS.


(a)  The failure of this DA to address any particular City, County, State, Federal or other regulatory permit, condition, term or restriction shall not relieve the Owner of the necessity of complying with the law governing said permitting requirements, conditions, terms, or restrictions. 
(b)  The terms and conditions of this DA do not determine concurrency for the Subject Property.


SECTION 17.  THIRD PARTY RIGHTS.

This DA is not a third party beneficiary contract, and shall not in any way whatsoever create any rights on behalf of any third party.


SECTION 18.  SPECIFIC PERFORMANCE/TIME IS OF THE ESSENCE.
(a)  Strict compliance shall be required with each and every provision of this DA..  

(b)  The parties agree that failure to perform the obligations established in this DA shall result in irreparable damage, and that specific performance of these obligations may be obtained by suit in equity.

(c)  Time is of the essence to this DA and every right or responsibility shall be performed within the times specified.


SECTION 19.  ATTORNEY’S FEES.


In the event of any action to enforce the terms of this DA, the prevailing party shall be entitled to recover reasonable attorneys’ fees, paralegals’ fees, and costs incurred, whether the same be incurred in a pre-litigation negotiation, litigation at the trial level, or upon appeal.


SECTION 20.  FORCE MAJEURE.
The parties agree that in the event that the failure by either party to accomplish any action required hereunder within a specific time period (“Time Period”) constitutes a default under terms of this DA and, if any such failure is due to any unforeseeable or unpredictable event or condition beyond the control of such party including, but not limited to, acts of God, acts of government authority (other than the City’s own acts), acts of public enemy or war, terrorism, riots, civil disturbances, power failure, shortages of labor or materials, injunction or other court proceedings beyond the control of such party, or severe adverse weather conditions (“Uncontrollable Event”), then notwithstanding any provision of this DA to the contrary, that failure shall not constitute a default under this DA and any Time Period proscribed hereunder shall be extended by the amount of time that such party was unable to perform solely due to the Uncontrollable Event.

SECTION 21.  INDEMNIFICATION.   


The Owner shall indemnify and save the City harmless from any and all liability, claims for damages, and suits for any injury to any person or persons, or damages to any property of any kind whatsoever arising out of or in any way connected with the development of the Subject Property as provided for in this DA.  This agreement by the Owner to indemnify and hold the City harmless shall include, but not be limited to, all charges, expenses and costs, including reasonable attorneys’ fees, both at trial and on appeal, incurred by the City on account of or by reason of such injuries, damages, liability, claims, suits or losses and all damages arising there from.
           SECTION 22.  CITY’S RIGHT TO TERMINATE DEVELOPMENT AGREEMENT.
The failure by the Owner to perform each and every one of its obligations hereunder shall constitute a default, entitling the City to pursue whatever remedies are available to it under Florida law or equity including, without limitation, an action for specific performance and/or injunctive relief or alternatively, the termination of this DA.  Prior to the City filing any action or terminating this DA as a result of a default under same, the City shall first provide the Owner written notice of said default.  Upon receipt of said notice, the Owner shall be provided a thirty (30) day period in which to cure the default to the satisfaction of the City prior to filing said action or terminating this DA.  If thirty (30) days is not considered by the parties to be a reasonable period in which to cure the default, the cure period shall be extended to such a cure period acceptable to the City and the Owner, but in no case shall that cure period exceed ninety (90) days from initial notification of default.  Upon termination of the DA, the Owner shall immediately be divested of all rights and privileges granted hereunder. 
             SECTION 23. CAPTIONS. 
Sections and other captions contained in this DA are for reference purposes only and are in no way intended to describe, interpret, define, or limit the scope, extent or intent of this DA, or any provision hereto.
SECTION 24.  STAFF/CITY REPORTS; EXHIBITS.
(a)  The staff reports and  other City reports promulgated with regard to this DA and the development approval relating to the Subject Property are hereby incorporated into this DA as if fully set forth herein verbatim; provided, however, that the provisions of this DA shall prevail to the extent of any conflict and such documents shall be used by the City for its purposes and in its discretion to interpret the provisions of this DA and its interpretation relative to such matters shall be conclusive.
(b)  Each exhibit referred to and attached to this DA is an essential part of this DA. The exhibits and any amendments or revisions thereto, even if not physically attached hereto, shall be treated as if they are part of this DA.

SECTION 25. INTERPRETATION.  


(a)  The Owner and the City agree that all words, terms and conditions contained herein are to be read in concert, each with the other, and that a provision contained under one (1) heading may be considered to be equally applicable under another in the interpretation of this DA. 


(b)  This DA shall not be construed more strictly against either party on the basis of being the drafter thereof, and both parties have contributed to the drafting of this DA subject, however, to the provisions of Section 24.

SECTION 26. COUNTERPARTS. 


This DA may be executed in any number of counterparts, each of which shall be deemed an original, but all of which, taken together, shall constitute one (1) and the same document.
SECTION 27. MODIFICATIONS/AMENDMENTS/NON-WAIVER.  



(a)  Amendments to and waivers of the provisions herein shall be made by the parties only in writing by formal amendment and agreement.  This DA shall not be modified or amended except by written agreement executed by all parties hereto and upon approval of the City Council of the City.



(b)  Failure of any party hereto to exercise any right hereunder shall not be deemed a waiver of any such right and shall not affect the right of such party to exercise at some future date any such right or any other right it may have.


SECTION 28.  ENTIRE AGREEMENT; EFFECT ON PRIOR AGREEMENTS.  



This DA constitutes the entire agreement between the parties and supersedes all previous discussions, understandings and agreements between the parties relating to the subject matter of this DA.  

IN WITNESS WHEREOF, the City and JX Properties, LLC have caused this DA to be duly executed by their duly authorized representative(s) as of the date first above written.
OWNER'S/APPLICANT'S CONSENT AND COVENANT:

COMES NOW, the Owner on behalf of itself and its successors, assigns and transferees of any nature whatsoever, and consents to and agrees with the covenants to perform and fully abide by the provisions, terms, conditions and commitments set forth in this DA.

WITNESS my hand and official seal this ___ day of ______, 2006.

WITNESSES:



JX PROPERTIES, LLC,







a Florida corporation

_________________________
_______________________________





Frank Blazevich





Its Manager
_________________________
STATE OF                          
COUNTY OF                      

The foregoing instrument was acknowledged before me this ___ day of _________, 2006, by Frank Blazevich, the Manager, for and on behalf of the JX PROPERTIES, LLC; being a Florida limited liability company, who is personally known to me and who did not take an oath.

WITNESS my hand and official seal this ___ day of ______, 2006.






________________________________

Signature of Notary Public



(Seal)



________________________________

Printed Name

WITNESSES:

_________________________
_______________________________





Fred Leiner




Its Manager
_________________________
(SIGNATURE AND NOTARY BLOCKS ON NEXT PAGE)
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JX Properties

STATE OF                          
COUNTY OF                      

The foregoing instrument was acknowledged before me this ___ day of _________, 2006, by Fred Leiner, the Manager, for and on behalf of the JX PROPERTIES, LLC; being a Florida limited liability company, who is personally known to me and who did not take an oath.

WITNESS my hand and official seal this ___ day of ______, 2006.






________________________________

Signature of Notary Public



(Seal)



________________________________

Printed Name

ATTEST:




CITY OF PALM COAST, FLORIDA

Signed this 15th day of August 2006
_____________________


______________________
Clare M. Hoeni, City Clerk 


James V. Canfield, Mayor

For use and reliance of the



 

Palm Coast City Council only.


  

Approved as to form and legality.


 

/s/ William L .Colbert                               
 
William L. Colbert, City Attorney
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