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GRAND LANDINGS PRE-ANNEXATION AGREEMENT
THIS PRE-ANNEXATION AGREEMENT(“ Agreement”) is made this           day of                      March, 2007,( the “effective date”) by and between the CITY OF PALM COAST, a municipal corporation organized and existing under the laws of the State of Florida (hereinafter referred to as the “City”), whose address is 2 Commerce Boulevard, Palm Coast, Florida 32164 and The Reserve LLC, a Delaware limited liability company, whose address is 10739 Deerwood Park Boulevard, Jacksonville, Florida 32256 (hereinafter referred to as the “Owner”).  


W I T N E S S E T H:
WHEREAS,
the Owner is the Owner of certain real property located in Flagler County, Florida, consisting of approximately 774.4 acres, which real property is more particularly described in Exhibit “A” attached hereto (hereinafter referred to as the Property”); and

WHEREAS,
the Property is assigned the Residential Rural Estate and Commercial Low Intensity future land use designations under the provisions of the Flagler County Comprehensive Plan; and

WHEREAS,
the Property is assigned the planned unit development (PUD) zoning classification under the provisions of the Land Development Code of Flagler County pursuant to that certain Grand Landings Planned Unit Development Agreement approved by the Flagler County Board of County Commissioners on May 18, 2005 pursuant to Ordinance No. 2005-05 and recorded on May 25, 2005, in Official Records Book 1254, page 605, of the public records of Flagler County, which allows up to 749 single family and/or single family attached residences and accessory uses and up to 150,000 square feet of neighborhood commercial and shopping center uses (the “Grand Landings PUD Agreement”); and

WHEREAS,
the City acknowledges and agrees that the Owner has obtained Flagler County preliminary plat approval for 324 single family lots (the “Phase 1 Preliminary Plat Approval”) and is in the process of obtaining Flagler County approval of the final plat for 89 of the first 324 single family lots (the “Phase 1A Final Plat Approval”); and

WHEREAS,
in accordance with the provisions of Section 171.062(2), Florida Statutes, which provides that:

“[i]f the area annexed was subject to a county land use plan and county zoning or subdivision regulations, these regulations remain in full force and effect until the municipality adopts a comprehensive plan amendment that includes the annexed area.”

the City  recognizes the Grand Landings PUD Agreement, and the other Flagler County  development approvals for the Property, including but not limited to the  Phase 1 Preliminary Plat Approval  and the Phase 1A Final Plat Approval; and

WHEREAS,
Section 171.062(1), Florida Statutes, provides as follows:

“An area annexed to a municipality shall be subject to all laws, ordinances and regulations in force in that municipality and shall be entitled to the same privileges and benefits as other parts of that municipality upon the effective date of the annexation.”

; and

WHEREAS,
the City has determined that further high quality development of the Property consistent with appropriate protections of natural resources will be of substantial economic benefit to the City and its citizens and the City recognizes the approvals and entitlements relating to the Property resulting from Flagler County development approvals; and

WHEREAS,
Section 166.021(9) (b) and (c), Florida Statutes, specifically states, with regard to economic development, that:

“(b)
The governing body of a municipality may expend public funds to attract and retain business enterprises, and the use of public funds toward the achievement of such economic development goals constitutes a public purpose.  The provisions of this chapter which confer powers and duties on the governing body of a municipality, including any powers not specifically prohibited by law which can be exercised by the governing body of a municipality, shall be liberally construed in order to effectively carry out the purposes of this subsection.”

and

“(c)
For the purposes of this subsection, it constitutes a public purpose to expend public funds for economic development activities, including, but not limited to, developing or improving local infrastructure, issuing bonds to finance or refinance the cost of capital projects for industrial or manufacturing plants, leasing or conveying real property, and making grants to private enterprises for the expansion of businesses existing in the community or the attraction of new businesses to the community.”

; and
WHEREAS,
the City desires to ensure that the development of the Property and adjacent City land uses are compatible with surrounding land uses, that adequate public facilities exist concurrent with the impact of such development and that such development and the City’s Comprehensive Plan are or will be consistent; and

WHEREAS,
the City and the Owner desire to implement land use densities and intensities that are compatible with the beneficial economic development of the City and the appropriate development of the Property in a manner compatible with its adjacent environs; and

WHEREAS,
the City and the Owner agree that development of the Property must be appropriately timed in order to avoid urban sprawl and the inefficient use of facilities, public resources and infrastructure; and

WHEREAS,
the City, and the Owner agree that adequate public facilities and services must be available at the time of development being constructed and occupied for use; and

WHEREAS,
the parties agree that additional property may be assembled with or added to the Property in order to further advance high quality development within the City and continue to enhance the healthy economic development of the City; and

WHEREAS, the parties agree that all development of the Property must be accomplished in a manner which protects and preserves important and valuable natural resources; and

WHEREAS,
the purpose of this Agreement is to set forth the understandings and agreements of the parties with respect to the foregoing, and other matters as set forth herein; and

WHEREAS,
this Agreement is authorized by, permitted by, and consistent with the provisions of the City’s Home Rule Charter; the City’s Comprehensive Plan, Chapter 163, Florida Statutes; Chapter 166, Florida Statutes; the State Comprehensive Plan (Chapter 187, Florida Statutes); Article VIII, Section 2(b), Constitution of the State of Florida, Chapter 171, Florida Statutes; and other applicable law and serves and advances a vital public purpose.

NOW, THEREFORE, for and in consideration of the mutual covenants and agreements contained herein, and other good and valuable consideration each to the other provided, the receipt and sufficiency of which is hereby acknowledged, the parties agree as follows:

Section 1.   Recitals.
(A)
The above recitals are adopted as the findings of the City’s governing body.

(B)
The above recitals are true and correct, are incorporated into this Agreement by reference thereto, and form a material part of this Agreement upon which the parties have relied, including, but not limited to, the assertions that the Owner owns the subject Property and is empowered to enter into this Agreement and make binding commitments.

Section 2.   Annexation.   This Agreement upon execution by the Owner    shall serve as and constitute an annexation petition by the Owner for the annexation of the Property into the City provided that the City shall thereafter annex the Property into the City subject to the terms and conditions of this Agreement.  

Section 3.   No Annexation Fees.   It is understood and agreed that no fees, costs or expenses will be charged to or become due from the Owner to the City or to any other governmental authority, private individual or entity on account of or in connection with the City’s review and processing of the annexation petition or the annexation of the Property into the corporate limits of the City; provided, however, that the Owner shall pay its own attorney’s fees and consulting fees.

Section 4.   Development Conditions and Public Facilities.
(A)
The conditions of any Flagler County development approval(s) set forth in Flagler County’s development orders and development permits relating to the Property including, but not limited, to the provisions of the Grand Landings PUD Agreement, the  Phase 1 Preliminary Plat Approval  and the Phase 1A Final Plat Approval, shall, in accordance with the controlling provisions of State law cited In the recitals, continue to be in full force and effect upon and after the annexation of the Property into the City and as otherwise consistent with the terms of this Agreement and the provisions of Chapter 171, Florida Statutes. The development rights and entitlements relating to such approvals shall carry forward as baseline level of approvals for the Property.  The Owner shall ensure that the City is fully appraised on all issues relating to any prior approval(s) of development orders and development permits including, but not limited to, the manner in which impacts on public facilities have been addressed. The Owner agrees upon the request of the City from time to time to provide the City with copies of all development orders and issued permits and permit applications that serve as the basis of the Flagler County development approvals for the Property in order that the City be apprised of and appropriately honor the Owner’s development entitlements resulting from such approvals, provided this provision shall not limit the Owner’s other rights and obligations under this Agreement.

(B)
All sanitary sewer and potable water issues relating to the development of the Phase 1A Final Plat Approval portion of the Property have been appropriately addressed by means of a utility agreement being entered by and between the Owner  and the City and the City represents that as the provider of water and sanitary sewer services that the City has currently available water and sanitary sewer treatment plant capacity adequate to serve the development of the Phase 1A Final Plat Approval portion of the Property contemplated by the Grand Landings PUD Agreement and this annexation petition, together with the Owner and the City’s execution of a utility agreement for the  Phase 1A Final Plat Approval portion of the Property( the “Utility Agreement”), and the Owner’s payment to the City of the fees now due under the Utility Agreement,  have resulted in the City  executing, processing  and providing to the Owner, the Owner’s Florida Department of Environmental Protection ( “FDEP”) permit applications for the Owner’s proposed   water and sewer improvements  for the necessary for the  provision of water and wastewater services to the  Phase 1A Final Plat Approval portion of the  Property. The City and the Owner contemplate that the City will provide water and sanitary sewer services to the remainder of the Property pursuant to separate utility agreements entered into between the City and the Owner on the same or substantially similar terms and conditions as those set forth in the Utility Agreement for the Phase 1A Final Plat Approval portion of the Property.

(C)
Solid waste collection services are available to serve the demands generated by the Property contemplated by the Grand Landings PUD Agreement and may be provided as it is to any other owner of City property and will be available concurrent with the impacts of the development of the Property contemplated by the Grand Landings PUD Agreement.  If legally possible, the Owner shall utilize the City’s solid waste collection franchisee.  The Owner shall exercise reasonable good faith efforts to be served by the City’s solid waste franchisee.

(D)
Drainage issues relating to the development of the Property have been  addressed in the Flagler County approvals of the development contemplated by the Grand Landings PUD Agreement and will continue to be addressed consistent with the Grand Landings PUD Agreement in any future development approvals by the City pertaining to the Property and the impacts of drainage water shall be addressed otherwise in accordance with any applicable State law and any other applicable regulatory requirements. 

(E)
The City will provide fire, (having a first response agreement with Flagler County as part of its service network), police (through the Flagler County Sheriff) and EMS facilities, equipment and services necessary to serve the Property.  All such public services will be available to support the development of the Property contemplated by the Grand Landings PUD Agreement.

(F)
Transportation issues and transportation impacts   relating to the development of the Property have been addressed in the Flagler County approvals of the development contemplated by the Grand Landings PUD Agreement and the City’s issuance of a right-of-way use permit and will continue to be addressed consistent with the Grand Landings PUD Agreement in any future development approvals by the City pertaining to the Property. 
(G)
In accordance with the Flagler County development approvals for the Property, there are no contemplated adverse impacts to public facilities arising from development of the Property contemplated by the Grand Landings PUD Agreement such that the development of the Property consistent with the Grand Landings PUD Agreement shall not require any further mitigations, conditions, improvements, contributions or any other exactions from the Owner under the City’s codes and ordinances and other City applicable law (collectively, the “City Code”), other than normal and customary application fees due for any City development approvals sought by the Owner from the City for the Property from and after the date of this Agreement. The Owner and the City have entered a Utility Agreement relative to potable water, wastewater and reuse water pertaining to the Phase 1A Final Plat Approval portion of the  Property.  Consistent with the terms of the Utility Agreement, the City,  will provide water and sewer service to the Phase 1A Final Plat Approval portion of the  Property, subject to standard requirements relating to developers’ contributions in aid of construction  (CIAC)  payment of connection fees, dedication of lift station parcels and non-exclusive utility easements, granting of appropriate non-exclusive easements, and dedication of other utility facilities all as called for in the Utility Agreement. The Utility Agreement also sets forth(i)  the   credit provisions   to the Owner  against any water or sewer  impact fees and/or  CIAC  fees or fair share costs otherwise due from Owner for Owner’s  engineering, design, or construction costs incurred by the Owner or its affiliates in upgrading any existing lift stations serving the Property or in any water or sewer improvements made by the Owner or its affiliates (including but not limited to any lift stations, sewer force main lines, water lines or effluent water system improvements) ;   (ii) the Owner’s right to prepay any CIAC fees for all or a portion of the development of the Property based on the City’s schedule of fees in place at the time of Owner’s pre-payment of such CIAC fees; and (iii) The City’s  agreement to provide, when available and at the rates established for such utility service, effluent (reuse) water for irrigation purposes to the extent required for development of the Property consistent with the Grand Landings PUD Agreement, the Rezoning, and consistent with the timing of the Owner’s development of the Property, and  the City’s agreement that the Owner may, at Owner’s sole discretion, design, engineer, and construct an irrigation system that uses any stormwater, lakes, or wells for irrigation of the Property’s improvements, residences, commercial improvements, and  residential and commercial common areas, subject to the Owner obtaining any required St. Johns River Water Management permits with respect to the same and the Owner’s agreement that if and when the City’s effluent becomes available to the Property, then Owner agrees to include City supplied effluent as part of the Owner’s irrigation systems, all of the foregoing  in accordance with  the requirements of the City’s codes and ordinances and other applicable law.

Section 5.  General Obligations/Commitments of the Parties.

(A)
The City has evaluated the proposed land uses, intensities, densities and other land use planning matters generally proposed for the Property and the City generally concurs that the proposed land uses, densities, intensities and other aspects of the proposed use of the Property as set forth in the Grand Landings PUD Agreement are compatible with surrounding and proximate properties, provide for a pattern of harmonious and transitioned land uses, and generally comport with sound and generally accepted land use and development practices and principles.

(B)
The parties acknowledge that the City cannot contract to approve specific Comprehensive Plan amendments or rezoning requests; provided, however, that this provision shall not serve to otherwise limit the terms of this Agreement.  The City’s only obligation with respect to Comprehensive Plan and/or amendments and rezoning requests is to process the applications expeditiously, consider all evidence presented in support of and in opposition to the applications and make decisions to approve or deny the applications based upon the legal standards that govern actions by local governments when considering comprehensive land use plans and when considering rezoning proposals; provided, however, that the City acknowledges the provisions of this Agreement as they relate to the Property. Notwithstanding the foregoing, the City reaffirms the provisions of Section 5(A).

(C)
The City has evaluated the concept of the Property being subject to the provisions of Chapter 190, Florida Statutes, relating to the creation of a community development district (CDD).  Upon an application for a CDD being submitted in accordance with Section 190.005, Florida Statutes, the City will engage in the appropriate statutory review and analysis of the proposal.  The City’s current review of the concept of a CDD proposal has resulted in the conclusion that the City, on the basis of current information, would express no objection to the creation of a CDD relating to the Property or a portion of the Property that would have similar issues as would establishing a CDD for the totality of the Property.

(D)
The City agrees that all concurrency requirements related to the Property have been reviewed by Flagler County and are a part of the Flagler County development approvals which the  City will acknowledge under the provisions of the City Code,   Chapter 163, Florida Statutes, and Chapter 171, Florida Statutes, are satisfied and there shall be no further requirements related to concurrency for the development of the Property  approved in the Grand Landings PUD Agreement consistent with those controlling provisions of law, provided, however, that all codes and ordinances relating to the payment of impact fees shall be applicable to the Property.

(E)
The City agrees that no additional offsite traffic improvements shall be required for the development of the Property contemplated by the Grand Landings PUD Agreement, except for the turn lanes at project entrances as contemplated in Paragraph 4.2(c) of the Grand Landings PUD Agreement.

(F)
The City agrees, for purposes of clearing debris during development of the Property, and for such purposes only, controlled burning of debris on the Property shall not occur during the development of the Property, except as provided below, and, in lieu of such practice, the Owner may chip all clearing debris and provide such debris on site to the City at no cost to the City with the City agreeing to haul the chipped debris away at no cost to the Owner and for the City to dispose of same offsite as the City deems appropriate. The City may elect whichever means of offsite disposal with respect to any chipped debris that it desires to be implemented with regard to the Property. Alternatively, the Owner may apply for a debris burning permit for commercial land clearing operations as provided for in Section s 1(b) and 1(c) of City Ordinance No. 2006- 06 in order to dispose of clearing debris. 

(G)
The City agrees that it has permitted gated residential communities and that its land development regulations do not prohibit such land uses.  The City agrees that the development of the Property as a gated residential community is consistent with the City Code and the Flagler County approved Grand Landings PUD Agreement.

(H)
The City agrees that it would be appropriate in terms of sound growth management and land use planning and development principles to provide that the Property, upon annexation into the City, is or will be located within the “urban services boundary” line of demarcation and to take any and all appropriate steps to incorporate the Property within the “urban services boundary” so as to ensure that the objectives, goals and policies of the City’s Comprehensive Plan are consistent with such action.  

(I)
The City agrees, at the City’s cost and expense, to transmit (and to thereafter adopt) an amendment to the City’s Comprehensive Plan future land use element to adopt a future land use element designation of Mixed Use for the Property which shall be sufficient to allow development of the Property consistent with the Grand Landings PUD Agreement under the City’s Comprehensive Plan (collectively, the “Comprehensive Plan Amendment”).  The City and the Owner acknowledge and agree that such the Comprehensive Plan Amendment will be transmitted by the City to the Florida Department of Community Affairs (“FDCA”) pursuant to Chapter 163, Florida Statutes.  The parties agree to collaborate in good faith in order to take any and all necessary and appropriate steps to obtain the FDCA’s compliance/consistency finding with respect to the Comprehensive Plan Amendment for the Property.  As part of the Comprehensive Plan Amendment, the City agrees to transmit (and to thereafter adopt) an amendment  to  its Comprehensive Plan to delete the current reference in the City’s Comprehensive Plan showing Citation Boulevard in its current location as a  desirable  public right-of-way as running through the Property as the City acknowledges and  the City agrees that pursuant to the Grand Landings PUD Agreement  as approved by Flagler County, that all internal roadways within the Property are to be designated as private roads (with gated access points) that provide access for fire, police, utility and EMS services, provided further, as part of the Comprehensive Plan Amendment, the City will reflect the Owner’s commitment as set forth in that letter, dated February 20, 2007, from Mr. Cary Strzepek to Mr. Ira Corliss with regard to providing an alternative right of way easement to the City for the City’s use as a possible  future Citation Boulevard extension.  The Owner acknowledges and agrees to the contents of the February 20, 2007 letter.
 Further the City concluded that the City did not have any land use jurisdiction over the Property at the time of the Flagler County approval of the Grand Landings PUD Agreement, and that based on such  Flagler County approval of the Grand Landings PUD Agreement, the City’s  issued right of way permit for the Property, and other relevant factors, that there was no rational nexus between the City issued right of way permit for the Property and any potential City required public roadway dedication from the Owner with respect to the Property, and in any event,  a rough proportionality analysis, would not support any City required public roadway dedication from the Owner with respect to the Property.

(J)
Simultaneously, while pursuing the Comprehensive Plan Amendment, the City shall also process a rezoning application for the Property to designate the Property with a zoning of PUD pursuant to a PUD Development Agreement on terms and conditions approved by the Owner and the City which shall be sufficient to allow development of the Property consistent with the Grand Landings PUD Agreement and under the City Code (the “Rezoning”) or the City may issue a development order ratifying and affirming the Grand Landings PUD Agreement and creating a PUD Zoning for the Property in the City on the terms and conditions set forth in the Grand Landings PUD Agreement, together with such other terms and conditions as  requested by the Owner and agreed to by the City.

(K)
Consistent with the provisions of Section 5(B), the City agrees to process the Comprehensive Plan Amendment and the Rezoning as contemplated under this Agreement. The approved Rezoning shall be contingent only upon the Comprehensive Plan Amendment becoming effective with all applicable appeal periods having expired without any appeal having been filed. The Comprehensive Plan Amendment shall be reviewed by the City Council for transmittal to the FDCA at the next transmittal date available after the date of this Agreement.  The Parties agree that  after the annexation becomes effective but before  the City’s Comprehensive Plan Amendment and Rezoning become final, all development of the Property shall continue to be processed by the Owner subject solely to the review and approval  by the City, but subject to the land development regulations of Flagler County, including but not limited to the Grand Landings PUD Agreement, Phase 1 Preliminary Plat Approval, the  Phase 1 Preliminary Plat Approval, the Phase 1A Final Plat Approval, and specifically including the review and approval of any plats for all or a portion of the Property (including, but not limited to, the Phase 1 Preliminary Plat and the Phase 1A Final Plat Approval).  The Parties agree that, after the annexation  becomes effective and after the Comprehensive Plan Amendment and Rezoning become effective pursuant to Chapter 163, Florida Statutes, and Chapter 166, Florida Statutes,  all development of the Property  will be subject to the land development regulations of  the City with future preliminary plats or final plats for the Property within the City being subject to review and approval by the City Council in accordance with the City’s land development regulations.    


(L)
The Owner will submit to the City such applications and such other documentation and support data and analysis and comply with all procedures set forth in the City’s land development regulations as may be normally and customarily required by the City for any Owner requested proposed amendments to the City’s Comprehensive Plan, rezoning proposals, platting of parcels, site plan applications, and applications for any and all other development approvals, orders and permits.  The City is responsible to file the Comprehensive Plan Amendment to incorporate the Property into the City’s Comprehensive Plan as called for in this Agreement.  The Owner acknowledges and agrees that the City shall not be responsible for any fees, costs, expenses or other financial expenses resulting to the Owner if the Owner’s applications are denied in accordance with the provisions of the City’s land development regulations and State law.
(M) The City agrees to promptly process for City Council consideration, any petition for annexation sought by the Owner at the Owner’s discretion and option for the Fly-In Parcel (Exhibit “B”) consistent with the terms of this Agreement and State law.
(N)
The City agrees that, if requested by the Owner or its affiliates or designees, it will promptly process for City Council consideration annexation of any other lands of Owner or its affiliates consistent with the terms of this Agreement and State law.
(O)
The City agrees and acknowledges that, notwithstanding the annexation contemplated by this Agreement, the Owner has already submitted to Flagler County Florida the required deed for the “Park” portion of the Property to be dedicated to Flagler County, Florida, for parks and recreational purposes, to satisfy the Park dedication obligations under Section 2.5 of the Grand Landings PUD Agreement. The Owner does not object to the City entering into negotiations with the County to obtain a conveyance of the Park from the County to the City at the City’s sole cost and expense.

(P)
The City recognizes that the development of the Property will occur over time and in phases and that an agricultural interim use such as silviculture, including timber production, is allowable by Owner for the unimproved portions of the Property prior to vertical development of the Property in accordance with any land use approvals that may be granted relative to the Property.  The City has no objection to such interim agricultural uses or the undeveloped portions of the Property being classified by the Flagler County Property Appraiser as agricultural lands under the provisions of Section 193.461, Florida Statutes, during the period when the Property is being used for such interim agricultural purposes. 
Section 6.   Deannexation/Contraction.  Any potential proposed deannexation(s) or contractions of the Property or any part or parts of the Property will be considered in accordance with the provisions of Chapter 171, Florida Statutes.  In the event of any   successful litigation brought by any third party or governmental entity not a party to this Agreement such as, but not limited to, Flagler County, Florida, as a result of the annexation or this Agreement, or in the event of any termination of this Agreement under Section 12(B), the City agrees to cooperate in any deannexation or contraction to remove the Property from the City and to allow the Owner to terminate this Agreement.

Section 7.   Duty To Cooperate/Comprehensive Plan Amendment, etc.
(A)
The City and the Owner agree to cooperate at all times in good faith in the implementation and the exercise of the Owner’s development rights and entitlements in the Property as approved by Flagler County, and with regard to sound developmental practices and procedures.  This good faith cooperation by the City and the Owner shall extend to the acquisition by the Owner of all applicable necessary local, State and Federal permits, development orders, licenses, easements and other approvals or rights in connection with the development of the Property in accordance with all applicable land use, zoning, land development, building and construction regulations; provided, however, that the City shall have no costs incurred relative to such matters and the developer of the Property shall bear any and all costs.

(B)
The City will develop the Comprehensive Plan Amendment contemplated by this Agreement and the Owner will cooperate, at no material costs and expense to Owner, with the City by providing the City with all reasonably requested, necessary and desirable data and analysis to include the annexed property in the City Comprehensive Plan.  The City will transmit the proposed Comprehensive Plan Amendment and submit the adopted Comprehensive Plan Amendment to the FDCA.  

(C)
The City will implement the adopted Comprehensive Plan Amendment, as appropriate, through the enactment of land development regulations including, but not limited to, the Rezoning contemplated by this Agreement, as may be necessary or required.

Section 8.   Limitation of Funding Obligations.  Notwithstanding anything to the contrary stated elsewhere in this Agreement, the City shall have no obligation to fund any public facilities or infrastructure necessitated by the development of the Property.

Section 9.   Further Assurances.   In addition to the acts recited in or set forth in this Agreement, the City and the Owner agree to perform or cause to be performed, in a timely manner, any and all further acts as may be reasonably necessary to implement the provisions of this Agreement including, but not limited to, the execution and/or recordation of further instruments; provided, however, that the City’s obligations shall be subject to such limitations of law as may be applicable to municipalities.

Section 10.   Limitations of Remedies.  The parties hereby agree not to pursue an award of monetary damages for a breach of or non-performance of the other party under this Agreement.  The only remedies of the other party available against the non-performing party under this Agreement shall be either to withhold further performance under the Agreement until the non-performing party or parties cure the non-performance or to seek a court order from the Circuit Court of the Seventh Judicial Circuit in and for Flagler County, Florida requiring the non-performing party to fulfill its obligations under the Agreement.  However, nothing in this Agreement shall be construed to limit the right of either the Owner or the City to pursue any and all available remedies, if any, under non-tort or constitutional law related to a party’s non-performance under the Agreement.  The City shall not be deemed to have waived sovereign immunity in any manner or respect, provided this provision shall not limit the City’s contractual obligations under this Agreement.

Section 11.   Disclaimer of Third Party Beneficiaries.   This Agreement is solely for the benefit of the formal parties to this Agreement, and no right or cause of action shall accrue by reason hereof to or for the benefit of any third party not a formal party hereto.  Nothing in this Agreement, expressed or implied, is intended or shall be construed to confer upon or give any person or entity any right, remedy or claim under or by reason of this Agreement or any provisions or conditions hereof, other than the parties hereto and their respective designated representatives, successors and assigns as provided in Section 15.

Section 12.   Effectiveness of Agreement.   

(A)   This Agreement shall serve as an annexation petition upon execution by the Owner, which may be relied on by the City in accordance with the terms of this Agreement upon the Owner ‘s execution of the Agreement, but shall become effective as an agreement between the Owner and the City  upon its being duly executed by the City. If the City does not  execute this Agreement and/or does  not complete the annexation of the Property, both  within one hundred twenty (120) days of the date that Owner has executed  this Agreement, then the petition for annexation may be revoked by the Owner and, upon demand, the City shall immediately release and deliver the Annexation Petition to the Owner, and the City shall   record, at the City’s expense, a Notice of Termination of this Agreement and any pending annexation petition, in the Public Records of Flagler County, Florida. Upon annexation, the City shall expeditiously process the Comprehensive Plan amendment and Rezoning

(B) 
Notwithstanding the provisions of this Agreement to the contrary, the Owner may terminate this Agreement by notifying the City, in writing, of such termination on or before the later of (30) days following (i) any successful legal challenge to this Agreement, or (ii) any successful legal challenge to the annexation filed by any third parties or governmental entities not a party to this Agreement including, but not limited to, Flagler County, Florida.

Section 13.   Indemnification.   To the limited extent permittable by State law, but subject to the statutory limits of liability set forth at Section 768.28, Florida Statutes, the City agrees to indemnify, defend and hold harmless the Owner from and against any and all claims, assertions, damages, costs, expenses, attorneys’ and paralegals’ fees, judgments and lawsuits arising from the negligent acts or omissions of the City or its officers, employees or agents. With respect to the Owner’s entry into this Agreement or cooperation or participation in the annexation and any challenge with the City brought by any third parties or governmental entities not a party to this Agreement including, but not limited to, Flagler County, Florida,  the City represents that, on the advice of counsel, that the City believes the annexation of the Property on terms and conditions set forth or contemplated by this Agreement, is legal, valid, enforceable, and in accordance with Chapter 171, Florida Statutes, and under  other governing laws, and agrees to defend the Agreement, annexation, Comprehensive Plan amendment and Rezoning if challenged.

Section 14.   Time Of The Essence.   Time is of the essence of the lawful performance of the duties and obligations contained in this Agreement.  The parties covenant and agree that they shall diligently and expeditiously pursue their respective obligations set forth in this Agreement.

Section 15.   Successors and Assigns.   This Agreement and the terms and conditions hereof shall be binding upon and inure to the benefit of the City and the Owner and their respective successors in interest.

Section 16.   Applicable Law.   This Agreement and the provisions contained herein shall be construed, controlled and interpreted according to the laws of the State of Florida.  Further, to the extent permissible under the laws of the State of Florida, if there is a conflict between this Agreement and the terms of the City Code, the terms of this Agreement shall control.

Section 17.   Binding Effect.   Each party hereto represents to the other that it has undertaken all necessary actions to execute this Agreement, and that it has the legal authority to enter into this Agreement and to undertake all obligations imposed on it.

Section 18.   Recording.  Upon the Owner’s execution of this Agreement, the City shall at the City’s sole cost and expense, record a fully executed counterpart of the Owner signed counterpart of this Agreement in the Public Records of Flagler County, Florida and similarly upon the City’s execution of this Agreement, the City shall at the City’s sole cost and expense, record a fully executed counterpart of the City signed counterpart of this Agreement in the Public Records of Flagler County, Florida. 

 .

Section 19.   Choice of Law and Venue.   Florida law shall govern the interpretation and enforcement of this Agreement.  In any action or proceeding required to enforce or interpret the terms of this Agreement, venue shall be in Flagler County, Florida.

Section 20.   Effect on Change in Law.   If State or Federal laws are enacted after execution of this Agreement which are applicable to and preclude the parties’ compliance with the terms of this Agreement, this Agreement shall be modified or revoked as is necessary to comply with the relevant State or Federal laws and the intent of the parties hereto; provided, however, that the City agrees that it shall not modify this Agreement in any manner which would in any way be inconsistent with the intent of the parties to provide for development of the Property in accordance with the terms and conditions hereof.

Section 21.   Construction or Interpretation of the Agreement.   This Agreement is the result of bona fide arms length negotiations between the City and the Owner and all parties have contributed substantially and materially to the preparation of the Agreement.  Accordingly, this Agreement shall not be construed or interpreted more strictly against any one party than against any other party.

Section 22.   Attorneys’ Fees and Costs.   In the event of any action to enforce the terms of this Agreement, the prevailing party shall be entitled to recover reasonable attorneys’ fees, paralegals’ fees, and costs incurred, whether the same be incurred in pre-litigation negotiation, litigation at the trial level, or upon appeal or any bankruptcy or collection proceedings.

Section 23.   Captions / Exhibits.
(A)
The headings or captions of the sections and subsections contained in this Agreement are used for convenience and reference only, and do not, in themselves, have any legal significance and shall not be afforded any.

(B)
The exhibits to this Agreement are hereby incorporated into this Agreement and are an integral part of this Agreement.

Section 24.   Parties Bound.   Following the recordation of this Agreement, the benefits and burdens of this Agreement shall become a covenant running with the title to the Property, and all parts and parcels thereof, and this Agreement shall be binding upon and inure to the benefit of both the City and the Owner and its assigns and successors in interest to the said Property, and all parts and parcels thereof.

Section 25.   Severability.   If any provision of this Agreement, the deletion of which would not adversely affect the receipt of any material benefits by either party to the Agreement or substantially increase the burden of either party to the Agreement, shall be held to be unconstitutional, invalid or unenforceable to any extent by a court of competent jurisdiction, such portion shall be deemed a separate, distinct, and independent provision and the same shall not affect in any respect whatsoever the validity or enforceability of the remainder of the Agreement.

Section 26.   Notices.   Any notice that is to be delivered hereunder shall be in writing and shall be deemed to be delivered (whether or not actually received) when (i) hand delivered to the official hereinafter designated; (ii) upon receipt of such notice when deposited in the United States mail, postage prepaid, certified mail, return receipt requested: or (iii) upon receipt of such notice when deposited with Federal Express or other nationally recognized overnight or next day courier, addressed to the parties as follows (facsimile transmittal is not acceptable as a form of notice in this Agreement):

To the City:
City Manager

City of Palm Coast

City Hall

2 Commerce Boulevard

Palm Coast, Florida 32164

To The Owner:
Jim Cullis


The Reserve, LLC


7 Sandpiper Court

Palm Coast, Florida 32137 

Section 27.   Entire Agreement.   This Agreement constitutes the complete and entire agreement between the City and the Owner with respect to the subject matter hereof, and supersedes any and all prior agreements, arrangements or understandings, whether oral or written, between the parties relating thereto with respect to the terms of this Agreement, all of which have been integrated herein.

Section 28.   Modification.   This Agreement may not be amended, changed, or modified, and material provisions hereunder may not be waived, except by a written document, of equal dignity herewith approved by the City.

Section 29.   Counterparts.   This Agreement may be executed in any number of counterparts, each of which shall be deemed an original, but all of which, taken together, shall constitute one and the same document.

WHEREFORE, the parties hereto have caused these presents to be signed all as of the date and year first above written.

ATTEST:
CITY OF PALM COAST
_______________________

____________________

Clare Hoeni




Jim Landon


City Clerk





City Manager

For the use and reliance of the City of

Palm Coast only.  Approved as to form

and legal sufficiency.

________________________                                                                
Lonnie N. Groot, City Attorney

	WITNESSES:
Signature 

Print Name
Signature 

Print Name

	THE RESERVE, LLC, a Delaware limited liability company

By:
LANDMAR GROUP, LLC, a 
Delaware limited liability company, 
its sole member

By:
LANDMAR MANAGEMENT, LLC, a 
Delaware limited liability company, 
its manager

By:







Jim Cullis


Its Vice President




STATE OF FLORIDA
)

COUNTY OF                    
)

The foregoing instrument was acknowledged before me this ______ day of _______________, 2007, by Jim Cullis as Vice President of LandMar Management, LLC, a Delaware limited liability company, the manager of LandMar Group, LLC, a Delaware limited liability company, the sole member of The Reserve, LLC, a Delaware limited liability company, for and on behalf of the limited companies, who is personally known to me and who did not take an oath.

WITNESS my hand and official seal this ______ day of _____________, 2007.

Signature

(Seal)

Printed Name
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