
 

 

SALES AND RESERVATION  AGREEMENT 
 

This Sales and Reservation  Agreement (the “Agreement”) is entered into effective as of 

this _______ day of May, 2015 (the “Effective Date”) by and between Wilson Green, LLC 

(“Seller”) whose address is 1548 The Greens Way, Suite 4, Jacksonville, Florida 32250 and  

CITY OF PALM COAST (“Buyer”) whose address is 160 Cypress Point Parkway, Suite B-106, 

Palm Coast, FL  32164.  

BACKGROUND:  

Buyer is obtaining permits for a project known as Palm Harbor Parkway Extension Phase 

II located in Flagler County, Florida.  Buyer is obtaining these permits from the following (check 

applicable box) [ x ] [(Saint Johns River Water Management District (“SJRWMD”) /Florida 

Department of Environmental Protection (‘DEP”)], identified by [SJRWMD/DEP] permit 

application number 4-035-92930-13, [ x ] and the United States Army Corps of Engineers 

(“ACOE”), identified by ACOE permit application number SAJ-2010-01110-JKM (collectively, 

the “Permits”).  It is anticipated that [SJRWMD/DEP] or ACOE will impose a requirement as a 

condition to granting the Permits that certain mitigation credits be purchased by Buyer to satisfy 

the conditions of the Permits.  The number of Credits required by each agency may not be the 

same. 

Seller is the owner of Fish Tail Mitigation Bank (the “Bank”), a mitigation bank with 

freshwater UMAM mitigation credits under SJRWMD Permit Number 4-035-113478-1 (the 

“State Credits”) and with UMAM freshwater mitigation credits under ACOE Instrument Number 

200705851 (the “Federal Credits”) (the State Credits and the Federal Credits are collectively 

referred to as “Credits”).  Seller desires to sell Credits to Buyer for the purpose of meeting 

Buyer’s requirements under the Permits.  Buyer has determined that the Credits available from 

Seller will meet Buyer’s needs and Buyer therefore desires to obtain an option to acquire Credits 

from Seller.   

NOW, THEREFORE, in consideration of the mutual covenants and undertakings herein 

and the payment of the Deposit, hereinafter defined, the receipt and sufficiency of which are 

hereby acknowledged, Seller and Buyer hereby agree as follows:  

1. Recitals.  The recitals set forth in the Preamble are material parts of this 

Agreement and are incorporated herein by reference. 

2. Purchase Price.  Check applicable box and complete last sentence – 

a) [   ] Buyer purchases only State Credits and no Federal Credits, purchase price 

is $__________ per Credit; 

b) [ x ] Buyer purchases State Credits and Federal Credits, purchase price is 

$75,000 per paired Credit and $7,500 for Federal Credits only; 

c) [    ] Buyer purchases no State Credits and only Federal Credits, purchase 

price is $_________________ per Credit. 

 

Based upon the foregoing, the total purchase price to be paid by Buyer to Seller will be Nineteen 

Thousand and Six Hundred Fifty and No/100 Dollars ($19,650.00, the “Purchase Price”).  Buyer 
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will pay the Purchase Price by Buyer's certified check or wire transfer of immediately available 

funds.   

 

3. Credit Reservation.  Seller hereby reserves 0.18 State Credits and 1.0 Federal 

Credits for Buyer, which credits shall be specified and set forth in the Credit Reservation Letter 

as provided for in Paragraph 4 hereof (the “Reservation”). The Credits shall be reserved in the 

Upper St. Johns River basin (FDOT Basin 9). 

 

4. Credit Reservation Letter. After Buyer and Seller execute this Agreement and 

upon Buyer’s request, Seller will address a Reservation Letter to the [SJRWMD/DEP] detailing 

the specific Credits reserved by Seller.  Seller will also provide a similar Reservation Letter to 

the ACOE if so requested by Buyer or an ACOE agent. 

 

5. Term.  The Sales and Reservation shall commence upon the Effective Date and 

shall expire on March 31, 2016 (the “Expiration Date”).  

 

6. Deposit.  Upon execution of this Agreement, Buyer shall pay to Seller the sum of 

Five Hundred and No/100 Dollars ($500) (hereinafter the “Deposit”).  Unless otherwise 

indicated, the Deposit shall be applied against the total Purchase Price.  The Deposit shall be 

refundable to Buyer throughout the term of this Agreement, or until such time Owner 

commences wetland impact activities for which the credits are intended to mitigate via the 

SJRWMD/DEP permit and/or ACOE permit, whichever occurs earlier.  Should the Agreement 

expire prior to full payment for the Credits or termination by Buyer or Seller, the Deposit shall 

be forfeited and shall not be refundable.   

 

7. Payment of Full Purchase Price.  Buyer must pay Seller the full Purchase Price 

prior to the earlier of the following events: (a) the commencement of any wetland impact related 

construction activities pursuant to either the SJRWMD/DEP permit or the ACOE permit as 

having mitigation in place before work begins is generally a requirement of said permits; or (b) 

expiration of the term of this Agreement.  To purchase the Credits, Buyer shall notify Seller of 

the means of Buyer’s payment to Seller. 

 

8. Transfer of Credits.  Upon Seller’s timely receipt of the full Purchase Price for the 

Credits, Seller shall transfer the purchased Credits to Buyer, and Seller and Buyer shall cooperate 

in notifying the appropriate governmental agencies that such transfer of the Credits is complete.  

If Buyer fails to timely pay the Purchase Price for any Credits, then Seller may terminate this 

Agreement and refuse to transfer any of the Credits to Buyer.  

 

9. Effect of Condemnation or Regulatory Action 

 

a) Condemnation.  If the Bank property or any part thereof is involuntarily taken 

prior to Closing pursuant to eminent domain proceedings, or if such 

involuntary proceedings are commenced prior to Closing, and as a result 

Seller determines that it will be unable to transfer any or all of the Reserved 

Credits to Buyer at Closing as specified in this Agreement, then either Buyer 

or Seller may terminate this Agreement by providing written notice at any 
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time prior to Closing (as defined herein) and Buyer’s Deposit shall be 

refunded.  If this Agreement is terminated as provided in this subsection, 

neither party shall have any further rights or obligations hereunder, except as 

expressly provided herein.  Seller covenants not to request or consent to any 

condemnation action that would result in Seller’s inability to transfer the 

Reserved Credits to Buyer at Closing as specified in this Agreement without 

Buyer’s approval. 

 

b) Seller Regulatory Action.  If Seller is unable to transfer the Reserved Credits 

to Buyer as provided in this Agreement because of the action or order of any 

regulatory agency, regardless of whether or not Seller has contested or 

challenged such action or order, Seller may terminate this Agreement by 

providing written notice to Buyer at any time prior to Closing.  If Seller elects 

to terminate this Agreement as provided in this subsection, the Deposit shall 

be refunded to Buyer and neither party shall have any further rights or 

obligations hereunder, except as expressly provided herein. 

 

c) Buyer Regulatory Action.  If Buyer is prevented by any regulatory agency 

from acquiring the Reserved Credits from Seller as provided in this 

Agreement, or if Buyer’s mitigation plan is not approved by the SJRWMD or 

ACOE, Buyer may terminate this Agreement by providing written notice to 

Seller at any time prior to Closing, and neither party shall have any further 

rights or obligations hereunder, except as expressly provided herein. 

 

10. Seller’s Representations and Warranties.  Seller hereby makes the following 

representations and warranties: 

 

a) Authorization, Execution and Delivery.  This Agreement has been duly 

authorized, executed and delivered by all necessary action on the part of 

Seller, constitutes the binding agreement of Seller and is enforceable in 

accordance with its terms. 

 

b) Availability and Reservation of the Reserved Credits.  As of the date of this 

Agreement, the Seller has enough Credits to satisfy Seller’s obligations under 

this Agreement and such Credits are approved by all requisite governmental 

agencies.  During the period beginning on the Effective Date and ending 

upon: (i) Closing or (ii) termination of this Agreement prior to Closing, Seller 

will not sell, or contract for the sale of, Credits from the Bank in an amount 

that would cause the Bank’s outstanding Credits balance at Closing to be less 

than the number of Credits necessary to satisfy Seller’s obligations under this 

Agreement.  Seller shall take all actions reasonably necessary both before and 

after closing to enforce, defend and maintain the Reserved Credits and 

Buyer’s right thereto. 

 

c) Validity.  SJRWMD Permit Number 4-035-113478-1 and ACOE Instrument 

Number SAJ-2007-05851 (together the “Credit Permits”) are valid and in 
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effect as of the date of this Agreement and Seller is in compliance with the 

requirements of the Credit Permits. 

 

11. Buyer’s Representations and Warranties.  Buyer hereby makes the following 

representations and warranties. 

 

a) Authorization, Execution and Delivery.  This Agreement has been duly 

authorized, executed and delivered by all necessary action on the part of the 

Buyer, constitutes the valid and binding agreement of the Buyer and is 

enforceable in accordance with its terms. 

 

b) In entering into this Agreement, Buyer has not been induced by, and has not 

relied upon, any representations, warranties or statements, whether express or 

implied, made by the Seller or any agent, employee or other representative of 

the Seller, which are not expressly set forth herein. 

 

c) Buyer shall take all actions reasonably necessary to obtain its SJRWMD and 

ACOE Permits as contemplated herein. 

 

12. Notices.  Any notice required hereunder shall be given in writing and shall be sent 

by (i) personal delivery, (ii) email transmission, or (iii) overnight courier service (with all fees 

prepaid) to the receiving party as follows:  

 

SELLER:  Wilson Green, LLC  

Attn:  Doug Davis 

1548 The Greens Way, Suite 4 

Jacksonville, FL 32250 

 

With a copy to: Bill Schroeder 

   Mitigation Development Services 

   9995 Gate Parkway North, Suite 330 

   Jacksonville, FL 32246 

  

BUYER:  City of Palm Coast 

   Attn: Carl Cote 

160 Cypress Point Parkway, Suite B-106  

Palm Coast, FL  32164 

    

With a copy to: LRA Hammock Beach, LLC 

Attention: Daniel Baker, P.E. 

   ACP Communities, LLC 

   200 Ocean Crest Drive, Suite 31 

   Palm Coast, FL 32137 

 

Notices will be deemed received when delivered if hand delivered or sent via a recognized 

overnight courier service.  If notice is made by email transmission, the notifying party shall 
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request confirmation of receipt from the receiving party; there will be no deemed receipt of email 

transmission.  If the time period or date by which or on which any right or election provided 

under this Agreement must be exercised, or by which or on which any act required hereunder 

must be performed, or by which or on which any notice or demand must be given or received, 

expires or occurs on a Saturday, Sunday or a holiday observed by local, state or Federal 

governments or state chartered or national banks in the State of Florida, then such time period or 

date shall be automatically extended through the end of the next day which is not a Saturday, 

Sunday or such a holiday.  Any party sending a notice or other communication by email 

transmission shall also send a hard copy of such notice or other communication by one of the 

other means of providing notice set forth in this Section 12.  Any notice or other communication 

shall be given to such other representative or at such other address as a party to this Agreement 

may furnish to the other party pursuant to this Section 12.   

 

13. Default and Exclusive Remedies.  In the event of Buyer’s default hereunder 

Seller’s exclusive remedy shall be to terminate the Agreement and retain the Deposit.  In the 

event of Seller’s default hereunder, Buyer’s exclusive remedy shall be to terminate the 

Agreement and receive a refund of any consideration paid by Buyer to Seller.  Neither Buyer nor 

Seller shall have recourse to any other remedies nor shall either party be liable for any 

consequential, special, punitive and exemplary damages of any nature under this Agreement. 

 

14. Non-Disclosure.  Buyer and Seller agree that the pricing and terms of this 

Agreement are confidential, and that both Buyer and Seller are strictly prohibited from disclosing 

the pricing and terms of this Agreement.   

 

15. Attorneys’ Fees.  In connection with any litigation, including pretrial, trial, 

appellate or bankruptcy or collection proceedings, arising out of, under or relating to this 

Agreement, or in connection with any action for rescission of this Agreement or for declaratory 

or injunctive relief, the prevailing party shall be entitled to recover from the other party such 

prevailing party’s actual, reasonable, out-of-pocket costs and reasonable attorneys’ and 

paralegals’ fees.  

 

16. Severability.  If any provisions of this Agreement are held to be illegal or invalid, 

the other provisions shall remain in full force and effect.  

 

17. Binding Effect/No Third Party Beneficiary Intended.  The obligations and 

covenants of this Agreement shall bind and benefit the successors, personal representatives, heirs 

and permitted assigns of the parties hereto.  This Agreement is solely for the benefit of the 

parties hereto and is not intended for the use or benefit of any other person.  

 

18. Captions.  The captions for each paragraph of this Agreement are for convenience 

and reference only and in no way define, describe, extend or limit the scope or intent of this 

Agreement, or the intent of any provision hereof.  

 

19. Counterparts.  This Agreement may be executed in two or more counterparts, 

each of which shall be and be taken to be an original, and all collectively but one instrument.  
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20. Facsimile Signatures.  Facsimile signatures of this Agreement shall be deemed 

binding on all parties. 

 

21. Governing Law; Venue. The laws of the State of Florida shall govern the validity, 

enforcement, and interpretation of this Agreement.  The obligations of the parties are 

performable, and venue for any legal action arising out of this Agreement, shall lie in St. Johns 

County, Florida. 

 

22. Entire Agreement/Amendments.  This Agreement constitutes the sole and entire 

agreement between the parties hereto with respect to the Reserved Credits and supersedes all 

letters of intent, term sheets, letters of interest, understandings, promises, covenants, 

representations, statements, agreements and undertakings (whether written or oral), if any, with 

respect thereto, which may have been given, distributed, furnished or made prior to or 

contemporaneously with the execution and delivery of this Agreement.  This Agreement may not 

be amended except by written agreement signed by all of the parties.  

 

23. Assignment.  Buyer shall not have the right to assign this Agreement.  

 

24. Waiver.  No waiver of any provision or condition of this Agreement by any party 

shall be valid unless in writing signed by such party.  No such waiver shall be taken as a waiver 

of any other or similar provision or of any future event, act, or default.  

 

25. Time of the Essence.  Time is of the essence of this Agreement and each and 

every provision hereof.  

 

 

[signature page follows] 
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the Effective 

Date.  

  

  

  SELLER:  

    

    

  Wilson Green, LLC  

    

  By:  _____________________________ 

Name:___________________________ 

  Title:____________________________  

  

  Executed:  ____________________, 20___  

    

    

    

    

    

  BUYER:  

    

  City of Palm Coast, Florida 

    

  By:  _________________________________ 

  Name:________________________________  

Title:_________________________________  

  

  Executed:  ____________________, 20___ 

    

    

    

    

    

 

 

 


