This instrument prepared by:
Scott D. Clark, Esq.

CLARK & ALBAUGH, LLP

655 W. Morse Boulevard, Suite 212

Winter Park, Florida  32789


The space above is reserved for recording.
GRAND HAVEN 

Stormwater Drainage Maintenance Agreement

THIS STORMWATER DRAINAGE MAINTENANCE EASEMENT (the “Agreement”) is made this ______ day of January, 2010, between GRAND HAVEN COMMUNITY DEVELOPMENT DISTRICT, a local unit of special purpose government organized and existing in accordance with Chapter 190, Florida Statutes, 6131 Lyons Road, Suite 100, Coconut Creek, Florida 33073 (“CDD”), and CITY OF PALM COAST, FLORIDA, a Florida municipal corporation, 160 Cypress Point Parkway, Suite B-106, Palm Coast, Florida 32164 (“City”).


RECITALS:

A. 
Pursuant to the Plat of the Estates at Grand Haven, Phase 1&2 (“Grand Haven”), recorded in Map Book 35, Pgs. 43 – 54, of the Public Records of Flagler County, Florida (the “Plat”), the CDD is the beneficiary of multiple easements over the tracts of land described in the dedications as noted on the above referenced plat (collectively, the “Tracts”), to, among other things, maintain certain Stormwater Facilities (as defined below) located within the respective Tracts.

B. 
The Stormwater facilities consists of: (a) man-made lakes and ponds located within Grand Haven; (b) channelized ditches more particularly known as “Ditch 10” (located in Tracts A, B and C) and “Mosquito Ditch” (located in Tract H), which are shown on Exhibit “A” attached hereto (Ditch 10 and the Mosquito Ditch are hereinafter collectively referred to as the “Ditches”); and (c) various weirs and other water level control structures installed within the Tracts to maintain Stormwater water levels within the Ditches (collectively, the “Stormwater Facilities”). 

C.         Some of the Stormwater Facilities, particularly the Ditches, pre-existed the development of Grand Haven, and service the Stormwater drainage needs of off-site properties.          

D.         The CDD and City desire to enter into this Agreement setting forth their respective maintenance responsibilities over the Stormwater Facilities as more particularly described in Section 3 below.

E.            The City agrees to continue its responsibility of maintaining portions of the Stormwater Facilities outside of the Plat, since the Stormwater Facilities service off-site properties in surrounding developments, by use of easements as dedicated by Plat Book 35 Page 48, “Dedication”, Note # 11. 

F.  
Grand Haven Developers, LLC (the “Developer”) and City previously entered into an agreement for the repairs of a weir within Ditch 10 on Tract “A” which had failed (the “Weir”), and Developer had posted a letter of credit to secure the repairs to the Weir.  The Developer failed to discharge its duties with respect to the Weir, and the City called the letter of credit due.  City now desires to perform the repair and reconstruction of the Weir.

G.            The parties desire to enter into this Agreement providing the City access over and across the Tracts dedicated to Stormwater facilities and drainage, as necessary for purposes of the City’s maintenance of a portion of the Stormwater Facilities for the benefit of Grand Haven and adjacent properties that benefit from the Stormwater Facilities located on Grand Haven, including access to perform repair or reconstruction to the Weir.


NOW, THEREFORE, in consideration of the foregoing and of the mutual promises and covenants contained herein, the parties hereto agree as follows:

1. Recitals.  The above recitals are true and correct and are incorporated herein as fully as if set forth hereafter.
2. Grant of Easement.  By its execution hereof, CDD does hereby grant and convey to the City, a perpetual, non-exclusive, in-gross access easement (“Access Easement”) over, upon, and across all Tracts associated with the Stormwater facilities and drainage, as set forth on the Plat, as and only to the extent necessary, to maintain the portions of the Stormwater Facilities that the City is assuming responsibility thereof pursuant to Section 3 below.    The Access Easement granted herein shall also include the right of the City to enter upon Tract “A” (as depicted on the Plat Book 35 Page 54), to the extent necessary, to repair/replace the Weir located upon said Tract “A”.  In exercising the easement rights granted above, the City shall minimize the interruption or adverse impact on the activity and operation of the CDD, the real property, and the residents of Grand Haven.  In the event the City disturbs or damages any improvements or real property (including, without limitation, landscaping or buffer areas) located within the Tracts during the exercise of the easement rights granted herein, the City shall be responsible for replacing and/or restoring the improvements or property to the same, or as good as, condition as existed prior to said disturbance or damage.  The CDD shall have the right to use the Tracts for any purpose not inconsistent with the full use and enjoyment of the rights granted herein to the City. 
3. Maintenance of Stormwater Facilities.  Ditch 10 is located within Tracts “A”, “B” and “C” as reflected on the Plat.  Mosquito Ditch is located within and makes up all of Tract “H” as reflected on the Plat. All of Ditch 10 and all of Mosquito Ditch existed prior to the development of Grand Haven. During the development of Grand Haven, the Developer improved certain portions of Ditch 10 and Mosquito Ditch. The City hereby agrees, as evidenced by execution below, to assume responsibility of the maintenance of Mosquito Ditch and that portion of Ditch 10 that was not improved during the development of Grand Haven, as shown in Exhibit A, at the City’s sole cost and expense, subject to the terms and provisions of this Agreement.  The City acknowledges that the CDD has provided the City with a set of engineering plans of the Stormwater Facilities and the City fully acknowledges the portions of Ditch 10 and Mosquito Ditch that the CDD desires the City to maintain, as shown in Exhibit A.   
The City’s responsibilities for maintaining Ditch 10 and Mosquito Ditch include, without limitation, addressing all matters pertaining to the control of weeds or aquatic plants.  The City shall continue to conform to the maintenance standards adopted by the City for other Stormwater treatment facilities within the general area. The City further assumes operational control over the Weir located within Tract “A”.

The CDD shall retain the responsibility for maintenance of all Stormwater facilities other than the Ditches within its platted boundaries, at the CDD’s sole cost and expense, subject to the terms and provisions of this Agreement. 

Nothing within this Section 3 shall prevent the CDD from implementing a higher level of maintenance, with in its platted boundaries, than that established by the City; provided, however, that all such maintenance shall be in accordance with the requirements of any and all applicable governmental authorities and at the sole cost and expense of the CDD.  However, to the extent that any maintenance or other activities within the Ditches or Tracts violate governmental requirements or cause conditions which create violations on the CDD Property, in accordance with the terms of this Agreement, the City shall have the right to remedy those conditions at the CDD’s expense provided that the CDD fails to cure said default within ten (10) days after written notice by the City to the CDD setting forth in detail the alleged default.  In the event that a portion of the Stormwater Facilities requires maintenance, repair or replacement due to the negligence or misuse of another party, or the CDD, the City shall retain the right to attempt, by legal means or otherwise, to compel such defaulting party who is responsible for maintaining said Stormwater Facilities pursuant to this Agreement to perform such maintenance, repair or replacement.  The City shall retain the right, in such event, to perform such maintenance, repair or replacement itself and shall retain a cause of action against the defaulting party, which, through negligence or other misconduct, necessitates said maintenance, repair or replacement to be performed.  In the event that the parties cannot agree that a particular activity requires maintenance, they shall attempt to obtain a determination in writing from SJRWMD as to whether the activity is required by the Permits.  If no such determination can be obtained, or if the City believes that such required maintenance is necessary to protect the Stormwater Facilities, even though not strictly required by the permits, the parties shall jointly select a third independent mediator. The mediator shall consult with each party on the matter, and the decision of the mediator shall be binding.
Notwithstanding the foregoing, nothing herein by virtue of the granting of the Access Easement or assumption of rights by the City, is intended to, or shall be interpreted as to, create the right in favor of the City to construct or expand the Stormwater Facilities located on Grand Haven, or grant easements or other rights to additional parties to benefit from the Stormwater Facilities located on Grand Haven, outside of the prescribed dedications found in Plat Book 35 Pages 43 – 54.
4. Parties Bound.  This Agreement and the easements and the rights and obligations hereunder shall bind and benefit the parties hereto and their respective assigns, grantees, and successors in interest.  All references herein to a “party” or the “parties” shall mean CDD, City and their respective assigns and successors in interest, as appropriate.
5. Notice.  Any notice required or allowed to be delivered hereunder shall be in writing and be deemed to be delivered (whether or not actually received) when (a) hand delivered to the person hereinafter designated, or (b) upon receipt of such notice when deposited in the United States Mail, postage prepaid, certified mail, return receipt requested, or (c) upon receipt of such notice when delivered by overnight commercial courier (such as Federal Express), postage prepaid, all as properly addressed to the person at the address set forth opposite the party’s name below, or such other address or to such other person as the party shall have specified by written notice to the other party delivered in accordance herewith:
CDD:


Grand Haven Community Development District






______________________________

_____________________________

Attn: District Manager

with copy to:

Clark & Albaugh, LLP






655 W. Morse Boulevard, Suite 212






Winter Park, Florida  32789






Attn:  Scott D. Clark, Esq.

City:


City of Palm Coast, Florida

Attn:
City Manager





160 Cypress Point Parkway, Ste. B106





Palm Coast, Florida 32164

6. Recordation of Agreement.  The parties hereto agree that an executed original of this Agreement shall be recorded in the Public Records of Flagler County, Florida.
7. Applicable Law.  This Agreement and the provisions contained herein shall be construed, controlled and interpreted according to the laws of the State of Florida.
8. Time of the Essence.  Time is hereby declared of the essence to the lawful performance of the duties and obligations contained in this Agreement.
9. Entire Agreement; Amendments.  This instrument constitutes the entire Agreement between the parties and supersedes all previous discussions, understandings and agreements.  Amendments to and waivers of the provisions herein shall be made by the parties only in writing by formal amendment.
10. Severability.  If any sentence, phrase, paragraph, provision or portion of this Agreement is for any reason held invalid or unconstitutional by any court of competent jurisdiction, such portion shall be deemed a separate, distinct and independent provision and such holding shall not affect the validity of the remaining portion hereto.
11. Construction of Agreement.  This Agreement shall not be construed more strictly against one party than against the other merely by virtue of the fact that it may have been prepared by counsel for one of the parties, it being recognized that all parties have contributed substantially and materially to the preparation hereof.
12. Further Documentation.  The parties agree that at any time following a request therefore by the other party, each shall execute and deliver to the other party such further documents and instruments, in form and substance reasonably necessary to confirm and/or effectuate the obligations of either party hereunder and the consummation of the transactions contemplated hereby.
13. Attorneys’ Fees.  In the event that either party finds it necessary to commence an action against the other party to enforce any provision of this Agreement or because of a breach by the other party of any of the terms hereof, the prevailing party shall be entitled to recover from the other party its reasonable attorneys’ fees, legal assistants’ fees and costs incurred in connection therewith, at both trial and appellate levels, including bankruptcy proceedings and the right to such reasonable attorneys’ fees, legal assistants’ fees and costs shall be deemed to have accrued from the commencement of such action and shall be enforceable whether or not such action is prosecuted to judgment.

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed as of the date first stated above.

Witness:




CITY OF PALM COAST

_____________________________

By:
______________________________

Signature
  



Printed name:
________________________







Title:
______________________________

______________________________

Printed name: 

STATE OF FLORIDA

COUNTY OF ____________________


The foregoing instrument was acknowledged before me on ___________________________, by ___________________________, as ________________________________________, on its behalf.  He is personally known to me or has produced ___________________________ as identification.

_______________________________

Notary Public-State of Florida at Large
Witnesses:




GRAND HAVEN 







COMMUNITY DEVELOPMENT DISTRICT

_______________________________
By:
______________________________

Printed name:  




_____________________________

Chairman, Board of Supervisors

_______________________________

Printed name: 

STATE OF FLORIDA

COUNTY OF ____________________


The foregoing instrument was acknowledged before me on ____________________, by Paul R. Weaver, as Chairman of the Board of Supervisors of GRAND HAVEN COMMUNITY DEVELOPMENT DISTRICT, a local unit of special purpose government organized and existing in accordance with Chapter 190, Florida Statutes, on its behalf.  He is personally known to me or has produced ___________________________ as identification.

_______________________________

Notary Public-State of Florida at Large
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