EXHIBIT “A”

PALM HARBOR GOLF COURSE

FIRST AMENDED AND RESTATED PLANNED UNIT DEVELOPMENT AGREEMENT (ORIGINAL AGREEMENT RECORDED AT ORB 1253, PAGE 1884
1.0 
Introduction.

This is an amended and restated Planned Unit Development Agreement (this “PUD Agreement”), which amends and restates the prior agreement that is recorded at Official Records Book 1253, Page 1884, of the Public Records of Flagler County, Florida (the “Original PUD Agreement”).  This PUD Agreement provides for the redevelopment of the Palm Harbor Golf Course on approximately 165 +/- acres located in the City of Palm Coast, Florida, south and east of Clubhouse Drive, and north and west of Palm Coast Parkway (the “Property” which is described in Exhibit “1” hereto).  The Property is owned by Centex Homes, a Nevada general partnership, d/b/a Centex Destination Properties (herein the “Developer”), whose address is 1064 Greenwood Blvd., Suite 200, Lake Mary, Florida 32751.  The Developer and the City of Palm Coast (herein the “City”) are collectively referred to herein as the “Parties.”  The City Council of the City has taken all actions relating to the zoning district change and the rezoning actions set forth herein in accordance with the requirements and procedures mandated by State law.  This PUD Agreement is consistent with the goals, objectives and policies of the Comprehensive Plan of the City of Palm Coast.  
2.0. 
General Project Description.

2.1 Proposed Development – The redevelopment of the Property may include (i) renovations to the existing golf course, and the construction of a new clubhouse and associated amenities; and (ii) the development of a maximum of 3 single family lots (after the platting thereof) and a 158 unit golf condominium villa multifamily community with amenities including, but not limited to, clubhouse facilities (collectively the “Project”).  To accomplish this goal, 2 parcels will be created within the Property by operation of this PUD Agreement, which parcels shall be named and referred to herein as Parcel A and Parcel B and described on Exhibit “1A” and Exhibit “1B” hereto.  Parcel A shall only be developed for residential purposes as described herein. Parcel B shall only be used as a golf course and associated amenities and uses including, but not limited to, clubhouse facilities for the first 7 years after the  Effective Date (as hereinafter defined) of this PUD Agreement and, thereafter, Parcel B shall be used for either a golf course or any other public recreational use, either passive or active, as may be approved by the City Council of the City without the requirement of or necessity for a public hearing; provided, however, that the use of Parcel B for an active recreational use other than a golf course shall be subject to the approval of the Developer which approval shall not be unreasonably delayed or denied. The Developer and its successors and assigns hereby perpetually consent to such usage of Parcel B.  Each building containing golf condominium villa units is hereinafter referred to as a “Golf Villa Condominium Building” and 2 or more of such buildings are hereinafter referred to as a “Golf Villa Condominium Buildings”.  Parcel A and Parcel B may sometimes be referred to as a “Parcel”.

3.0 
Land Use and Zoning.

3.1 Comprehensive Plan Future Land Use - The Future Land Use Designation for the Property set forth in the City of Palm Coast Comprehensive Plan is predominantly Greenbelt with a small portion of Residential land, as depicted on the Comprehensive Plan’s Future Land Use Map.  The Greenbelt future land use designation permits a density of 1 residential unit per acre, calculated on the basis of gross developable acreage, as defined by the Comprehensive Plan.  The Parties agree that density for the Project is determined based on 159.57 acres of upland and credit for 1.38 acres of water surface (25% of 5.51 total acres of water surface), for a total of 160.94 gross developable acres.  Within Parcel A, the Developer shall be entitled to develop and construct a maximum of 3 single family lots and 158 golf villa condominium units with associated recreational amenities including, but not limited to, clubhouse facilities. This PUD Agreement and redevelopment of the site as set forth herein is consistent with the Comprehensive Plan.  
3.2 Zoning - The zoning designation assigned to the Property is and shall be Planned Unit Development (“PUD”).  
4.0 
PUD Conceptual Development Plan; Density Limitation; Golf Course Use.
4.1 Plan Overview - The Conceptual Development Plan attached hereto as Attachment “1” (the “Conceptual Development Plan”) generally depicts Project characteristics and depicts the approximate property boundaries, streets, easements, property lines, and intended uses.  The Conceptual Development Plan also illustrates the general location of proposed access points, driveways, landscape buffers, and other pertinent information.   Within Parcel A, the Developer shall be entitled to develop a maximum of 3 single family lots and 158 golf villa condominium units with associated recreational amenities. 

4.2 Density Limitation – The maximum density of 161 residential units, all of which shall be located on Parcel A, represents the total maximum density authorized for the Property (and Project). 

4.3 Golf Course Use – Parcel B shall only be used as a public golf course and associated amenities and uses including, but not limited to, clubhouse facilities for the first 7 years after the  Effective Date of this PUD Agreement and, thereafter, Parcel B shall be used for either a golf course or any other public recreational use, either passive or active, as may be approved by the City Council of the City without the requirement of or necessity for a public hearing; provided, however, that the use of Parcel B for an active recreational use other than a golf course shall be subject to the approval of the Developer which approval shall not be unreasonably delayed or denied. As stated in Section 2.1, the Developer and its successors and assigns hereby perpetually consent to such usage of Parcel B.  
4.4 Architecture – The architectural features of the Project within Parcel A and within Parcel B shall be a combination of Spanish Colonial, Spanish Mission, and Spanish Eclectic styles reflective of St. Augustine’s Spanish architectural stylings as substantially depicted on the Conceptual Architectural Character exhibit attached as Attachment “2”.

4.5  Modifications to the Conceptual Development Plan – The exact location and number of structures, roadways and other improvements as provided for in the Conceptual Development Plan are subject to change as a result of the development review process and such modifications shall not require amendment of this PUD Agreement.  Modifications to the exact location and number of structures, roadways and other improvements may be requested by the Developer and may be approved by the City Manager, acting as the Land Use Administrator (“LUA”), or designee, during review of construction documents, site plans, and/or preliminary plats for the Project or portions thereof; provided, however, that the development standards contained in this PUD Agreement shall be maintained as provided for elsewhere. Moreover, the LUA is authorized to approve modifications to the Conceptual Development Plan, conceptual site plan, construction documents, preliminary plats and final site plans for the Property or portions thereof (collectively, “Plans” and individually, a “Plan”), provided that (i) the total number of units to be constructed on Parcel A are not exceeded, (ii) the maximum building height of any structure is not exceeded, and (iii) the applicable Plan maintains the development standards as provided for elsewhere in this PUD Agreement.  All such modifications are hereinafter referred to as “Administrative Modifications”.  

4.6 Conflicts between this PUD Agreement and Conceptual Development Plan - In the event of a conflict between the terms of this PUD Agreement and the Conceptual Development Plan, the provisions of this PUD Agreement shall prevail.  

4.7 Land Development Code Applicability – The development of the Project shall proceed in accordance with the terms of this PUD Agreement.  In the event of an inconsistency between the terms of this PUD Agreement and the City’s Land Development Code (LDC), as it exists now or as it may be amended in the future, the terms of this PUD Agreement shall prevail. Where specific requirements are not contained in this PUD Agreement, the LDC shall apply to the extent that it does not conflict with the provisions of this PUD Agreement or the general intent of the Conceptual Development Plan

4.8 Conceptual Site Plan Approval and Development Review Process – Approval of this PUD Agreement shall constitute conceptual site plan approval for the Project and approval of the Conceptual Development Plan. The Conceptual Development Plan contains a level of detail satisfactory to permit the Project or phases thereof to proceed directly to the processing of construction documents, preliminary plats and final site plans without requiring overall development plan review.  The LUA is authorized to approve construction plans, preliminary plats and final site plans for the Project without further review of the Planning and Land Development Regulation Board (“PLDRB”) or the City Council.  The City Council shall approve all final plats.
5.0 
Parcel A Phasing and Duration.
5.1 Phasing - Parcel A may be developed in a single phase or multiple phases, at the discretion of the Developer.  Infrastructure necessary to support each phase shall be constructed concurrently with, or prior to, that phase.  The Developer shall notify the LUA of proposed phasing at the time of construction document submittal(s).  The Developer may, at any time and from time to time, amend the previously submitted Plan(s) including, without limitation, the phasing shown thereon.  Such amended Plan(s) shall be subject to approval of the LUA in the same fashion as the initial Plan(s) pursuant to Section 4.5.
5.2 Duration of Construction Activities –.  The Developer shall not be permitted to commence the construction of a particular Golf Villa Condominium Building unless Developer has applied for the building permit for such Golf Villa Condominium Building within  5 years after Effective Date of this PUD Agreement and thereafter maintains the active status of such permit; provided, however, that extensions of this time period, in increments of 2 years each, shall be granted by the LUA when the LUA concludes that (i) circumstances beyond the reasonable control of the Developer delayed the satisfaction of, or prevented the Developer from satisfying, those conditions and (ii) the Developer is making a good faith effort to satisfy such conditions. 

OR – City COUNCIL TO SELECT

provided, however, that extensions of this time period, in increments of 2 years each, shall be granted by the City Council unless it concludes that to do so would adversely affect the health, safety and welfare of the community.

6.0 
Project Infrastructure.

Each Parcel of the Project will include infrastructure to support the proposed uses, including water and wastewater service, drainage, roads, vehicular and pedestrian internal access facilities.

6.1 Water/Wastewater - The Project is located wholly within the City Limits and is, therefore, within the City’s water and wastewater service areas.  All proposed permanent uses within the Project will be served by central water and sewer services and shall meet the level of service concurrency requirements of the Comprehensive Plan for water and sewer.  The City shall be the potable water and wastewater service provider for the Project upon payment of applicable fees.  The City will operate and maintain onsite water utilities dedicated to the City by the Developer.  The City is under no obligation to accept the dedication of any facility.

Reclaimed water service is not currently available to the Project.  The Developer will meet applicable St. Johns River Water Management District (SJRWMD) rules for consumptive use of water including, but not limited to, requirements pertaining to use of the lowest quality water source as indicated in Rule 40C-2.301(4)(g), Florida Administrative Code (“F.A.C.”).  In the event the existing Consumptive Use Permit (CUP) for irrigation expires, the golf course shall comply with Rule 40C-2.301(4)(f), F.A.C., which requires that "[w]hen reclaimed water is readily available it must be used in place of higher quality water sources unless the developer demonstrates that its use is not economically, environmentally or technologically feasible."

The development on each Parcel may include master irrigation system(s) for common landscape areas.  A master irrigation system(s) may utilize water sources as allowed by Chapter 40C-2, F.A.C. including, but not limited to, groundwater, surface water, reclaimed water and potable water.  Appropriate permits will be obtained for consumptive uses of water.  
6.2 Internal Sidewalks and Vehicular Access – The development on each Parcel shall incorporate pedestrian and bicycle friendly internal sidewalks and vehicular access and shall be substantially as provided in the Conceptual Development Plan. 
The Project shall retain its existing access to Palm Coast Parkway by means of Palm Harbor Drive.   The Project currently includes a private road for internal movement and circulation.  This internal road extends from Palm Harbor Drive at the east side of the Property, westward to the intersection of Casper Drive and Cooper Lane.  To avoid construction traffic through the adjacent neighborhood on Cooper Lane, the Project entrance on Cooper Lane shall be closed in order to suspend its use during the Project’s construction activities. A new internal roadway shall be constructed by Developer substantially in accordance with the Conceptual Development Plan.  Such internal roadway shall be designed and constructed as a local access drive to the golf course serving the Golf Condominium Villa Buildings and adjacent neighborhood and not as a City street.  It is anticipated by the parties that some or a portion of Casper Drive and/or Cooper Lane lying within the Property may be relocated and the City agrees to cooperate therewith by considering, in accordance with applicable State law, abandoning and/or vacating such portions of these roads. The City, based upon the application of generally accepted and applied planning and engineering practices and principles, recognizes the fact that such roads will be recommended for abandonment and vacation by City staff. Upon completion of construction activity within Parcel A, as reasonably determined by the City, such portions of the internal roadway as are reasonably necessary to provide public access between the adjacent neighborhood and the golf course shall be opened to the public.  The Developer may elect to dedicate the portions of the internal roadway as are reasonably necessary to provide public access between the surrounding neighborhoods and the golf course, to the City.  Thereafter, the City will operate and maintain such roads.  The City is under no obligation to accept the dedication of any roads.
6.3 Transportation/Concurrency – A traffic analysis has been submitted to the City and demonstrates that concurrency for the Project will be met. Concurrency for the Project is vested; provided, however, that the Developer shall pay all applicable impact fees as and when otherwise established by City requirements.  

6.4 Drainage - The Project shall include a master management and storage of surface waters (“MSSW”) system subject to permitting by the SJRWMD. The MSSW system design shall meet and be governed by all applicable SJRWMD rules.  The MSSW system shall be jointly planned, designed and permitted by the Developer and the LUA.  The owner of each Parcel shall construct and maintain the portions of the MSSW located on or within that parcel.  Parcel B is hereby designed to accommodate, from a storage capacity standpoint, stormwater runoff from Parcel A after said stormwater has been treated.  The owner of Parcel A shall be responsible for the construction of any modifications to the MSSW as jointly planned and designed as aforesaid, required by the development of Parcel A.  The MSSW system will include management of stormwater runoff lakes, structures, piping, and facilities.  Best management practices (BMPs) to treat, control, attenuate and convey stormwater and surface waters may include, but are not limited to, vegetated natural buffers, swales, dry retention and wet detention. The Developer shall reserve unto itself and its respective successors and assigns, drainage easements for MSSW system access, construction, operation, repair, maintenance and replacement. Such easements and additional provisions concerning the MSSW may be contained in a declaration of covenants, conditions and easements that is subject to approval by the Developer and the LUA and will be recorded against the Property.

6.5 Landscaping – Landscaping for the Project shall be substantially as provided in the Conceptual Landscaping Plan and Details attached to this PUD Agreement as Attachment “3”, which were approved under Ordinance No. 2005-19, and are included within the Plans.
6.6 Lighting - Lighting for the Project shall be substantially as provided in the Conceptual Lighting Plan and Details attached to this PUD Agreement as Attachment “4”, which were approved under Ordinance No. 2005-19, and are included within the Plans.

6.7 Signage – Signage for the Project shall be substantially as provided in the Conceptual Signage Plan and Details attached to this PUD Agreement as Attachment “5”, which were approved under Ordinance No. 2005-19, and are included within the Plans.

6.8 Fire Protection - Fire protection requirements for the Project will be met through a system of fire hydrants installed on the site by the Developer in accordance with City standards.  The locations of fire hydrants shall be depicted on all construction documents.  The water requirements for the fire system will be served by the City.  The Project shall comply with the City’s fire protection requirements. The City will provide fire protection services to the Project.

6.9 Recreational Amenities – Collectively, Parcel A and Parcel B meet the parks and recreation level of service requirements of the Comprehensive Plan.  Therefore, Parcel A shall not be required to independently comply with open space, park, impervious surface ratios and other similar requirements of the Comprehensive Plan, the same being deemed to have been satisfied by Parcel B notwithstanding the fact that Parcel A and Parcel B are intended to be developed separately.

6.10 Utilities - All internal utility lines for the Project shall be placed underground.

6.11 Interconnectivity - All buildings within each phase shall be interconnected and comply with the Comprehensive Plan. 

6.12 Construction Trailer(s)/Sales Office(s)/Temporary Clubhouse(s) - Each phase may include temporary construction trailers, which will be removed upon completion of work in each applicable phase.  Each phase may also include a temporary real estate sales trailer which shall be removed upon completion of work in each applicable phase or completion of sales activity, whichever occurs later.  Parcel B may also include a temporary clubhouse comprised of trailers, which will be removed upon completion of the permanent clubhouse serving the applicable Parcel.  Sale’s trailers, construction trailers and temporary clubhouses, and their associated parking facilities, shall be reasonably screened to ensure minimization of their view from residential neighborhoods existing at that time. 

7.0 
Resource Protection.

7.1 Wetlands – Necessary permits shall be obtained from the SJRWMD and the U.S. Army Corps of Engineers, as applicable, before any activity causing such impacts may occur.  Unimpacted wetlands shall be buffered consistent with SJRWMD regulations.  
7.2 Water Resources - Water conservation strategies, as identified in the LDC, shall be incorporated into the construction, operation and maintenance phases of the Project and shall be included in the covenants and deed restrictions.  

7.3 Prohibition of Discharges - The Developer shall comply with the City of Palm Coast Code of Ordinances, Article VI, Prohibition of Discharges, and shall comply with all applicable local, State, Federal and City water quality laws, rules, regulations and ordinances.

7.4 Stormwater Pollution Prevention - A stormwater pollution prevention plan ("SWPPP') shall be attached to and incorporated into the construction and permit documents for each Parcel developed, or each phase thereof, pursuant to the requirements of applicable Federal and State regulations.  

7.5 Air Quality - The following fugitive dust control measures shall, at a minimum, be undertaken during all construction and demolition activities throughout the construction process of the Project and may be enforced or modified by the LUA to protect the public interest. The Developer shall ensure that all contractors working within the project moisten soil, demolition debris and related materials which shall include, at a minimum, all roads, parking lots or material stockpiles as necessary to control dust and that contractors working within the project remove soil and other dust-generating material deposited on paved streets by vehicular traffic, earth moving equipment or soil erosion. Within 60 days after final grading, the Developer shall ensure that the contractor shall use mulch, hydro-seeding or sod on all open areas to control dust.

7.6 Hurricane Evacuation - All residents of Parcel A shall be provided with information regarding the vulnerability of Project to the impacts of hurricanes at closings.  This information shall take the form of educational materials designed to increase evacuation participation.

7.7 Wildlife Protection - Should listed species or species that require permits for their removal be determined to reside on or otherwise be significantly dependent upon the Property, the Developer shall obtain the necessary permits from the Florida Fish and Wildlife Conservation Commission.
8.0
General Building Criteria.

The general building criteria specified below includes minimum setback distances from principal buildings to the property boundary, maximum building height limitations, minimum property widths, off street parking requirements, maximum density, intensity, impervious area and procedures for deviations from the criteria contained herein. 

8.1
Setbacks Distances/Criteria

	Development Type
	Front
	Side
	Rear

	Golf Villa Condominium Buildings
	Building Separation 20’

Front Setback from back of curb 20’

From building to property boundary 20’  (side and rear) Note: 150’ from northeast corner from Cole Court subdivision

	Single Family Residential
	25’
	Interior Lots 7.5’

From Pool 7.5’
	Structure 20’

Screen Enclosure 10’

Patios 10’

	Golf Course Clubhouse
	None
	None 
	None


8.2 Building Height.

	Development Type
	Maximum Vertical Height*

	Single Family Residential, Golf Villa Condominium Buildings, Clubhouse and Maintenance Facilities, Recreational Facilities
	35’


* Maximum height measured to median roof line exclusive of towers, flags and architectural projection elements.  Towers, flags and architectural projections shall be in substantial conformity with Attachment “2”.
8.3 Property Size.

	Development Type
	Minimum Lot Width (feet)

	Single Family Residential
	80’/minimum area 10,000 sf

	Golf Villa Condominium Buildings
	NA

	Clubhouse and Maintenance Facilities
	NA

	Recreational Facilities
	NA

	Note: Minimum lot width is measured at the front and rear setback lines.


Owners of adjacent single-family lots may apply to the City to bind individual properties utilizing the LDC’s binding lot provisions.  Nothing herein shall prohibit the combining of adjacent lots and waiver of setbacks between adjacent lots.

8.4 Parking.

	Development Type
	Offstreet Parking

	Single Family Residential
	A 2 car garage plus 1 additional space per unit.  A 20’ long driveway counts toward meeting the additional space requirement.

	Golf Villa Condominium Buildings
	A 1 car garage plus 1 space per unit.  A 20’ long driveway counts toward meeting the additional space requirement.

	Parcel B
	Parking requirements shall be as set forth in the LDC.  Shared parking with Parcel A is not permitted.


8.5 Finished Floor Elevations - The minimum finished floor elevations for livable heated or cooled area shall be at least 1’ above the site’s 100-year flood elevation.  Garage structures and unlivable spaces, may be constructed at or above the site’s 100-year flood elevations.

9.0 
Permits and Certificates of Occupancy.

9.1 Golf Villas Condominium Development - For the golf villas condominium development, immediately upon the issuance of a development order for a phase of horizontal construction and upon receipt of a bond for that phase’s site improvements, the City will accept applications for building permits for specific buildings or facilities to be constructed in that phase. Vertical construction shall not commence until all health and safety concerns have been satisfied including, but not limited to, assigning appropriate E-911 addressing, adequate water supply and ingress/egress for emergency services.  For horizontal and vertical construction to commence concurrently, the Developer shall have obtained the necessary State and Federal permits for the Project or phase including, but not limited to, permits from the SJRWMD and the Florida Department of Environmental Protection (FDEP) prior to construction activities. Certificates of occupancy will be issued by the City upon compliance with building permit requirements when infrastructure improvements that are necessary to serve the specific building(s), rather than the entire phase or Project, have been completed and all Project closeout documentation for such building has been provided to and accepted by the City.  

9.2 Single Family Development - Upon issuance of a final plat, the City will accept Building Permit applications for a single-family residential lot so long as sufficient infrastructure exists to support the development and provided the applicant has obtained the necessary State and Federal permits, including permits from the SJRWMD and the FDEP.  

10.0
Property Owners’ Association. The Developer of Parcel A may establish, in its discretion, 1 or more property owners associations for Parcel A (the “Association”).  The Association and/or the Developer shall own and be responsible for maintenance of internal roadways (other than those dedicated to and accepted by the City, lighting, common landscape improvements, fencing, signage, pedestrian easements, the MSSW system components and any common property or facilities within Parcel A.  The Association and/or Developer shall have the right to transfer the maintenance obligation and title to any of the common property or facilities to any successor-in-interest.   The Association or Developer may transfer title of common property to the City or other entity if so authorized by the City; provided, however, that the City is under no obligation to accept the transfer of title. 
11.0
Platting and Guarantees.

11.1 Platting - Platting is required only for the single family residential lot portion of the Project.
11.2 Guarantees/Bonding – Bonds shall not be released until all improvements for the phase have been completed and all closing documents have been filed with the City and accepted.  However, the Developer may provide individual bonds for the various phases of the Project and the City will permit the release of those individual bonds when work on an individual phase is complete.  

12.0 
Successors and Assigns. This PUD Agreement shall be binding on the City and the Developer, and their respective successors and assigns.  Each party represents and warrants to the other that it has all necessary power and authority to enter into and consummate the terms and conditions of this PUD Agreement, that all acts, approvals, procedures and similar matters required in order to authorize this PUD Agreement have been taken, obtained or followed, as the case may be, that this PUD Agreement and the proposed performance of this PUD Agreement by such party is not an ultra vires act and that upon the execution of this PUD Agreement by both Parties, this PUD Agreement shall be valid and binding upon the Parties hereto and their successors in interest.  The terms and conditions of this PUD Agreement, similarly, shall be binding upon the Property and shall run with the title to same.  
13.0
Amendment of this PUD Agreement.
Modifications to the terms of this PUD Agreement, other than those to the Conceptual Development Plan and Administrative Modifications permitted hereunder, shall be made in accordance with the requisite PUD amendment procedures.  In addition, de minimus amendments to this PUD Agreement may be approved administratively by the LUA.
14.0
Applicable Law; Venue.

14.01 Law - This PUD Agreement shall be construed, controlled and interpreted according to the laws of the State of Florida.

14.02 Venue -   Venue for any proceeding arising under this PUD Agreement shall be the Seventh Judicial Circuit in and for Flagler County, Florida. 

15.0
Construction; reference to City Ordinances.

15.1 Interpretation - This PUD Agreement shall not be construed against either Party on the basis of it being the drafter of this PUD Agreement.  The Parties agree that both herein played an equal part in drafting this PUD Agreement.

15.2 Capitalizations - Capitalized terms contained herein shall have the meaning assigned to them in the City’s ordinances and, if not defined in the City’s ordinances, shall have no more force or effect than uncapitalized terms.

15.3 Captions - Captions and section headings in this PUD Agreement are provided for convenience only and shall not be deemed to explain, modify, amplify or aid in the interpretation or construction of meaning of this PUD Agreement.

15.4 Force Majeure. No party shall be considered in default in performance of its obligations hereunder, and the duty to accomplish such obligation shall be reasonably suspended, to the extent that, and during such period that, performance of such obligations, or any of them, is delayed or prevented by Force Majeure.  Force Majeure shall include, but not be limited to, hostility, revolution, civil commotion, strike, epidemic, fire, flood, wind, earthquake, terrorism, hurricane, explosion, any law, permit, approval, proclamation, regulation, or ordinance or other act of government, or any act of God or any cause whether of the same or different nature, existing or future; provided that the cause whether or not enumerated in this Section is beyond the reasonable control and without the fault or negligence of the party seeking relief under this Section.

16.0 
Severability.  

If any provision of this PUD Agreement, or its application to any person, entity or circumstances is specifically held to be invalid or unenforceable by a court of competent jurisdiction, the remainder of this PUD Agreement and the application of the provisions hereof to other persons, entities or circumstances shall not be affected thereby and, to that end, this PUD Agreement shall continue to be enforced to the greatest extent possible consistent with law and the public interest.  Notwithstanding the foregoing, if the effect of a determination or holding by a court that a particular term, clause or provision of this PUD Agreement is invalid or unenforceable is such that either party to this PUD Agreement shall no longer have the substantial benefit of its respective bargain under this PUD Agreement or any material portion of this PUD Agreement, then, and in such event, whichever of the Parties is thus adversely affected, may, at its option and in its sole and absolute discretion, cancel and terminate this PUD Agreement upon its delivery of written notice thereof to the other party.  If practicable, this PUD Agreement shall be modified as necessary to maintain the original intent of this PUD Agreement. 

17.0
Attachments.  

The Exhibits and Attachments to this PUD Agreement are hereby incorporated herein by the references made thereto and are a part of this PUD Agreement upon which the Parties have relied as if set forth in the text of this PUD Agreement verbatim.

18.0
Effective Date and Duration.

The Effective Date (herein so called) of this PUD Agreement shall be the later to occur of: (i) the expiration date of all appeal periods with respect to passage and/or adoption of Ordinance Number 2007-XX and Ordinance Number 2007-XX (collectively, the “Ordinances”); and (ii) if an appeal is made with respect to the passage, adoption and/or any other element of either of the Ordinances, the date on which any and all such appeals are resolved in favor of the passage and adoption of the Ordinances as initially enacted.  If any such appeal is made, the Developer shall have the right, at any time up to the Effective Date, in Developer’s sole and absolute discretion, to terminate this PUD Agreement and cease any activities with respect to defending against the appeal.  In addition, the Developer may, at its absolute and sole discretion, elect in writing to waive conditions (i) and (ii) above causing the Effective Date of this PUD Agreement to be the same date said written waiver is made. The Original PUD Agreement shall continue in full force and effect, and the Property shall retain its current PUD zoning classification/district, until such time, if any, as the Effective Date shall occur.  Following the Effective Date, this PUD Agreement shall remain in effect for as long as this Ordinance is valid. This PUD Agreement may be executed in any number of counterparts, each of which shall be deemed to be an original and all of which shall, together, constitute one and the same instrument. 
19.0
Notices.

(a).
Any required notices shall be furnished to the party entitled to such notice at least 30 days prior to the effective date of said notice. 


(b).
Any notices required or permitted hereunder shall be in writing and shall be deemed properly made when delivered by certified United States mail, postage prepaid, and addressed as set forth herein, or at such address as shall have been specified by written notice to the other party delivered in accordance herewith:


FOR THE CITY:

James Landon

City Manager

City of Palm Coast

2 Commerce Boulevard

Palm Coast, Florida 32164


FOR THE DEVELOPER:

James Riley  

Centex Homes

1274 GranBay Parkway

Suite 2400

Jacksonville, Florida  

With a copy to:


Michael D. Chiumento III, Esquire

Chiumento and Guntharp, P.A.

4 Old Kings Road North, Suite B

Palm Coast, Florida 32137

alm Coast, Florida 32137


(c).
The Parties agree not to claim any waiver by the other party of such notice requirements based upon the other party having actual knowledge, implied, verbal or construction notice, lack of prejudice or any other grounds as a substitute for the failure of the other party to comply with the express written notice requirements herein.


(d).
Computer notification (e-mails and message boards) do not constitute proper “written notice” under the terms of this PUD Agreement. 


(e).
Either of the parties may change, by written notice as provided herein, the addresses or persons designated for receipt of notice.


IN WITNESS WHEREOF, the Parties have executed this PUD Agreement on the dates set forth below. 

(SIGNATURE PAGES FOLLOW)

ATTEST:





CITY OF PALM COAST, FLORIDA







A Municipal Corporation

_________________________


By: __________________________

Clare Hoeni, City Clerk



      James V. Canfield, Mayor


Date: ________________________








CENTEX

CENTEX HOMES, a Nevada general partnership, d/b/a Centex Destination Properties

By:   CENTEX REAL ESTATE      

         CORPORATION,

         a Nevada corporation,

         its Managing General Partner

ATTEST:




_________________________


By: __________________________

Attesting Authority



     
Lawfully Authorized Signatory  

Date: ________________________

Signed, sealed and delivered



in the presence of:




_____________________________
Witness One Printed Name: __________________

_____________________________

Witness Two Printed Name: __________________




                                                     

ACKNOWLEDGMENT
STATE OF   


)

COUNTY OF  

)


I HEREBY CERTIFY that on this day, before me, an officer duly authorized to administer oaths and take acknowledgments, personally appeared the above signatories and witnesses the signatories executing on behalf of and stating that they have authority to bind   Centex Destination Properties said persons having acknowledged executing the same in the presence of two subscribing witnesses freely and voluntarily under requisite corporate/entity authority and they are personally known to me.


WITNESS my hand and official seal in the County and State last aforesaid this ___ day of ______________, 2007.

(Affix Notary Seal)




__________________________ 








Notary Public; State of Florida








Print Name: ___________________
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