Return to:
 
City Manager
City of Palm Coast
160 Lake Avenue
Palm Coast, Florida 32164
TRANSPORTATION IMPACT FEE CREDIT AGREEMENT, INCLUDING ALLOCATION, CONSTRUCTION, AND DEDICATION OF LAND, BETWEEN THE CITY OF PALM COAST, FLORIDA AND PV - PALM COAST, LLC FOR IMPROVEMENTS TO BELLE TERRE BLVD.
THIS AGREEMENT (hereinafter referred to as the "Agreement") is made and entered into this _____ day of ____________, 2016 by and between THE CITY OF PALM COAST, FLORIDA, a Florida municipal corporation (hereinafter referred to as the "City"), whose address for purpose of this Agreement is 160 Lake Avenue, Palm Coast, Florida 32164 and PV- PALM COAST, LLC, a Florida limited liability company (hereinafter referred to as the "Developer") whose address for purpose of this Agreement is 2901 Rigsby Lane, Safety Harbor, Florida 34695.
RECITALS

WHEREAS, the Developer has received conceptual approval from the City as the property owner to develop the Shoppes of Palm Coast, the legal description being attached as Exhibit “A” (hereinafter referred to as the "Shoppes of Palm Coast”), and the Developer is seeking plat approval for the Shoppes of Palm Coast; and
WHEREAS, the City has approved a Nonresidential Controlling Master Site Plan showing five commercial lots and a common area tract for the Shoppes of Palm Coast, the drawing being attached as Exhibit “B” (hereinafter referred to as “Master Plan”); and

WHEREAS, Shoppes of Palm Coast is an impact generating development under City Code Section 29-35; and
WHEREAS, the City and Developer have identified the need for certain improvements to Belle Terre Blvd. (hereinafter referred to as the "Belle Terre Blvd. Improvements" or “Improvements”) which the City and Developer would like to fund with the transportation impact fees  generated by the Shoppes of Palm Coast, the construction of the Improvements is made necessary by the construction of the Shoppes of Palm Coast, and the Improvements are improvements on which impact fee funds may be appropriated under City Code; and

WHEREAS, the City and Developer have agreed that the Developer may construct the Belle Terre Blvd. Improvements and be reimbursed from transportation impact fees in an amount not to exceed the lesser amount of the actual costs of the Belle Terre Blvd. Improvements or the total amount of the transportation impact fees paid by future building owners of the five lots in the Shoppes of Palm Coast; and
WHEREAS, the Developer agrees to voluntarily  donate to the City a twelve-foot strip of land for additional right-of-way along Belle Terre Boulevard from the entire westerly twelve feet of Lot 1, shown graphically and legally described on the Draft Preliminary Plat attached hereto as Exhibit “C” (hereinafter referred to as the "Land Dedication”) and the required thirty-five-foot buffer along the westerly side of Lot 1 shall be reduced to twenty-three feet so the developable area of Lot 1 is not impacted, and required plantings in the   twenty-three foot reduced buffer will be  reduced on a pro-rated basis equivalent to the reduction in buffer width as allowed by City Code Section 3.05.02.E; and  
WHEREAS, this Agreement is authorized by and consistent with City Code Sections 29-35 and 29-36, and will be administered in accordance with City Code.

NOW THEREFORE, in consideration of these premises and other good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, the Developer and the City do hereby covenant, stipulate and agree as follows:

1. 
Incorporation of Recitals. The foregoing Recitals are true and correct and are hereby incorporated by the parties as part of this Agreement as if fully set forth herein.

2.  
Calculation and Payment of City Transportation Impact Fees.
(a)
Calculation of Impact Fee.  The City will calculate the total transportation impact fees based on transportation impact fee rates in effect at the time each building permit for each of the five (5) lots within the Shoppes of Palm Coast is picked up at City Hall.  The Shoppes of Palm Coast Transportation Impact Fees will be determined based on the final approved square footage of each building and their land use type. A rough preliminary estimate of the transportation impact fees for the Shoppes of Palm Coast is shown on the attached Exhibit “D”.  Developer recognizes that the actual impact fees may be higher than this Preliminary Estimate. This Preliminary Estimate is not binding on the City, as explained in City Code Section 29-35.
(b)
Payment of Impact Fees. The Shoppes of Palm Coast Impact Fees shall be paid according to the City's normal schedule for payment of impact fees.     


3.
Belle Terre Blvd Improvements.
(a)
Identification of Improvements.   The Shoppes of Palm Coast does not cause any concurrency failures on the City's existing road network, although it contributes to impacts on the surrounding road network. The City and Developer have identified certain Improvements that are desired to ensure continuing efficient operation of the surrounding road network, which are eligible for transportation impact fee reimbursement under City Code Section 29-35.  The Improvements are identified graphically and with more specificity on attached Exhibit “E”, and are listed below in order of priority:

Improvement “A”
Design, permit and construct an additional lane for right turns on the northbound approach at the intersection of SR 100 and Belle Terre Pkwy./Blvd. and North-South pedestrian improvements across SR 100. (hereinafter “Northbound Right Turn Lane”).

Improvement “B”
Design, permit and construct a southbound left turn lane on Belle Terre Blvd. into the development at the southernmost full access of the development (hereinafter “Southbound Left Turn Lane”).
(b) 
Land Dedication. The Developer agrees to donate to the City a twelve-foot strip of land for additional right-of-way along Belle Terre Blvd., from the entire westerly twelve feet of Lot 1, shown graphically and legally described on the Draft Preliminary Plat attached hereto as Exhibit “C”.  In consideration for the Land Dedication, the thirty-five-foot buffer required along the westerly side of Lot 1 shall be reduced to twenty-three feet so the developable area of Lot 1 is not impacted, as provided in City Code Section 3.05.02.E. Further, the required plantings in the reduced buffer will be reduced on a pro-rated basis equivalent to the reduction in the buffer. Developer agrees this is a voluntary donation, and waives the right to challenge this as an exaction.  Title to the land to be donated shall be dedicated to the City on the plat free of charge.   
(c)
City Reimbursement of Costs Associated with Belle Terre Blvd. Improvements. 
(i)
The actual costs of the Belle Terre Blvd. Improvements are unknown at this time.  
(ii)  The Developer has agreed to construct the Belle Terre Blvd. Improvements,  in order of priority as set forth in Section 3(a), and subject to a maximum  reimbursement by the City for design, permitting and construction costs not to exceed the lesser of:  1) the amount of the actual costs of designing, permitting, and constructing the Improvements, as shown in documentation provided to and approved by the City;  or 2) the Shoppes of Palm Coast Impact Fees, as calculated by the City and paid by the owners of the five commercial lots shown on the Master Plan. The Developer’s Engineer has provided a rough estimate of the costs of the Belle Terre Blvd. Improvements on the attached Exhibit “F”, which has not been approved by the City. Developer must obtain the bids described in Section 3(f).
(iii)
The Developer may not submit requests to the City for progress payments for the reimbursement of impact fees for the Belle Terre Blvd. Improvements until: 1) after the Belle Terre Blvd. Improvements are determined, in the sole discretion of the City, to be at least 50% complete per City Code Section 29-35; and 2) after the City has received sufficient Shoppes of Palm Coast Impact Fees to cover the requested reimbursement.  
(iv) 
Reimbursement requests may be made based on the percentage of completion of the Belle Terre Blvd. Improvements, so long as accompanied by all proper documentation as required by the City, and as long as the City has received sufficient Shoppes of Palm Coast Impact Fees to cover each such reimbursement. The final reimbursement shall be due the Developer upon the Developer’s substantial completion of the Belle Terre Blvd. Improvements and acceptance of the Improvements by the City, per Section 29-35 of the City Code, provided the City has received sufficient Shoppes of Palm Coast Impact Fees to cover the reimbursement.  
(d)
Overage in Impact Fees. If the full cost of designing, permitting and constructing the Belle Terre Blvd. Improvements is less than the Shoppes of Palm Coast Impact Fees collected by the City, the City shall retain the balance of the Impact Fees for use for other transportation improvements, in accordance with City Code.
(e)
Shortfall in Impact Fees.  In the event at any phase of construction the costs of the Belle Terre Blvd. Improvements exceed the Shoppes of Palm Coast Impact Fees received by the City, the City may delay the construction of any Improvements until additional impact fees are generated by the Shoppes of Palm Coast.  Future Shoppes of Palm Coast Impact Fees will be used to complete the remaining Belle Terre Blvd. Improvements.  However, the City is not obligated to complete the remaining Belle Terre Blvd. Improvements, or to pay for the Belle Terre Blvd. Improvements from any funds other than impact fees generated by the Shoppes at Palm Coast.
(f)
Timing of Belle Terre Blvd. Improvements.  
(i)
The Developer shall have twelve (12) months from the date the City notifies the Developer that sufficient Shoppes of Palm Coast Impact Fees have been received to cover the Belle Terre Blvd. Improvements, to substantially complete the Improvements. 
(ii)
If the Belle Terre Blvd. Improvements must be constructed in two phases due to insufficient impact fees being received to cover the full costs, then the second phase (Improvement “B”) must be substantially complete within nine (9) months from the date the City notifies the Developer sufficient funds have been received to cover Improvement “B”. 
(iii)
Within forty-five (45) days from the date the City notifies the Developer sufficient funds have been received to begin construction of any part of the Improvements, the Developer must obtain a formal bid for the design and permitting portion of the Belle Terre Blvd. Improvements from a licensed engineer of the Developer’s choice, and provide a copy to the City for review prior to acceptance of the bid. The City shall provide their response within thirty (30) days of receipt of the formal bid. 
(iv)
Within four (4) months from the date the City notifies the Developer that sufficient funds from the Shoppes of Palm Coast Impact Fees have been received to cover the Belle Terre Blvd. Improvements, the Developer must obtain at least three formal bids for the completion of the construction portion of the Belle Terre Blvd. Improvements from licensed contractors of the Developer’s choice, and provide copies to the City for review prior to acceptance of any bid.  The City shall provide their response within thirty (30) days of receipt of the formal bids.  
4. Developer Responsibility.  If the Developer contracts for the design, permitting and construction of the Improvements, the Developer will be solely responsible for the timeliness and quality of the Belle Terre Blvd. Improvements, and the City will not have any responsibility.
5. City Option to Design, Permit and/or Construct Belle Terre Blvd. Improvements. The City and Developer further agree that the City reserves the right to construct or cause to be constructed any phase or all of the Belle Terre Blvd. Improvements. 

(a)
The City shall notify the Developer of the City’s decision whether to design, permit and/or construct any part of the Improvements outlined in Exhibit “E” upon receipt of sufficient impact fees to complete a particular phase of the Belle Terre Blvd. Improvements.  
(b)
Section 3 (c) shall govern the reimbursement of Developer’s costs, except that Developer shall be paid in full for any proper costs approved by the City incurred before the City decides and notifies the Developer of the City’s intent to complete an Improvement(s) as outlined in Exhibit ‘E”.

  
  6.
Time of the Essence.
Time is of the essence with respect to the rights and obligations of the parties as set forth in this Agreement.  The duties and obligations of the parties shall be completed in accordance with all dates or deadlines set forth herein.

7.
Force Majeure.  No party shall be liable for any failure to perform, or delay in the performance of, any obligation under this Agreement if such failure is caused directly by hurricane, tornado, fire, earthquake, civil commotion or failure or disruption of utility services, or other like cause beyond the reasonable control of the party obliged to perform.  
  8.
Governing Law, Binding Effect, Construction and Venue.  

(a)
This Agreement shall be interpreted and governed by Florida Law. 

(b)
Each of the parties hereto warrants and represents that this Agreement is valid, binding and enforceable against them in accordance with the terms and conditions of Florida law.  

(c)
Each of the parties agrees that they have participated in the drafting of this Agreement.  Therefore, the presumption that any ambiguity or vagueness in the construction of the Agreement shall be construed against the drafter shall not apply.  The terms and provisions of this Agreement shall be applied equally to each party and the interpretation of the Agreement shall be guided by the express intent of the parties as determined by the overall effect of the Agreement provisions.  

  9.
Remedies and Attorney Fees. The parties hereto shall have all rights and remedies provided hereunder and under Florida Law with respect to the enforcement of this Agreement and hereby acknowledge and agree that each party hereto shall have the right and remedy to bring an action or actions for specific performance and such other equitable or injunctive relief as appropriate or necessary to enforce this Agreement. The parties agree that the venue for any enforcement action shall be the Circuit Court in and for Flagler County, or the Middle District of Florida, Orlando Division.  In the event of litigation to enforce the terms of this Agreement, each party shall be responsible for its own attorney fees and costs of suit, including any and all attorney fees and costs incurred in pursuit of any appeal.  The parties waive right to trial by jury.
  10.
Notice of Default. The parties acknowledge and agree that no party shall be considered in default for failure to perform under this Agreement until such party has received written notice specifying the nature of such default or failure to perform and said party fails to cure said default or fails to perform within fifteen days of receipt of said written notice.

 11.
Notices. All notices, demands, or other writings required or permitted to be given or made or sent under this Agreement, by any party to another, shall be in writing and shall be deemed to have been fully delivered upon (i) receipt of such notice when hand delivered (by personal courier or overnight delivery service) to the party to whom such notice is addressed as set forth below, (ii) receipt of such notice as indicated by the signature and date on the return receipt of a certified mailing, or (iii) on the same day if sent by facsimile and a printed confirmation of transmission is obtained by the sender, and addressed and transmitted to the party to whom such notice is to be delivered as set forth below.


CITY:


THE CITY OF PALM COAST



Attn: City Manager



160 Lake Avenue 





Palm Coast, Florida 32164




Fax No.: 368-986-2590


DEVELOPER:

PV – PALM COAST, LLC






Attn: Charles A. Ernst, Jr., Operating Manager





2901 Rigsby Lane, Safety Harbor, Florida 34695





Telephone No.: 727-726-1115





Fax No.: 727-726-2337
Any party by written notice in accordance with the requirements of this section may modify its address for receipt of all future notices.

12.
Amendments. No amendment, modification or other changes in this Agreement shall be binding upon the parties unless done so in writing and executed by all of the parties.  

13.
Successors and Assigns Bound. The rights and obligations contained in this Agreement shall be binding upon and shall inure to the benefit of the successors and assigns of the parties hereto.  This Agreement will run with the land.
14.
Effective Date. This Agreement shall become effective upon the date it is executed by the last party to it.

15.
Counterparts. This Agreement may be executed in any number of counterparts, each of which, when executed and delivered, shall be any original, but all counterparts shall together constitute duplicates of one and the same instrument.

16.
Headings.  The headings above the various provisions herein are for ease of reference and are not to be used in constructing this Agreement or ascertaining the intent of the parties.  

17.
Recording.  This Agreement shall be recorded by the County in the Public Records of Flagler County, Florida within five (5) working days of its complete execution by the Developer and the City. The cost of recording shall be paid by the City.

18.
Duration of Agreement.  The duration of this Agreement shall be for a term of ten years from the effective date of this Agreement.

19.
Further Assurances.  Each party hereto agrees to sign any other and further instruments and documents, consistent herewith, as may be necessary and proper in order to give complete effect to the benefits deriving from the terms and conditions of this Agreement.
20.
Relationship of the Parties. The relationship of the parties to this Agreement is contractual and Developer is an independent contractor and not an agent of the City.  Nothing herein shall be deemed to create a joint venture or principal-agent relationship between the parties, and neither party is authorized to, nor shall either party act toward third persons or the public in any manner, which would indicate any such relationship with the other.
21.
Sovereign Immunity.  Notwithstanding any other provision set forth in this Agreement, nothing contained in this Agreement shall be construed as a waiver of the City’s right to sovereign immunity under Section 768.28, or other limitations imposed on the City’s potential liability under state or federal law.  As such, the City shall not be liable under this Agreement for punitive damages or interest for the period before judgment.  Further, the City shall not be liable for any claim or judgment, or portion thereof, to any one person for more than two hundred thousand dollars ($200,000.00), or any claim or judgment, or portion thereof, which, when totaled with all other claims or judgments paid by the State or its agencies and subdivisions arising out of the same incident or occurrence, exceeds the sum of three hundred thousand dollars ($300,000.00).
22.
City's Police Power.  Developer agrees and acknowledges that the City hereby reserves all police powers granted to the City by law.  In no way shall this Agreement be construed as the City bargaining away or surrendering its police powers.
23.
Third-Party Rights.  This Agreement is not a third-party beneficiary contract and shall not in any way whatsoever create any rights on behalf of any third party.
24.
Specific Performance.  Strict compliance shall be required with each and every provision of this Agreement.  The parties agree that failure to perform the obligations provided by this Agreement shall result in irreparable damage and that specific performance of these obligations may be obtained by a suit in equity.
25.
Development Permits.  Nothing herein shall be construed as a development permit authorizing a specific development of any kind.  Nothing herein shall be construed to limit the City's authority to grant or deny any development permit applications or requests subsequent to the effective date of this Agreement.  The failure of this Agreement to address any particular City, County, State and/or Federal permit, condition, term or restriction shall not relieve Developer or the City of the necessity of complying with the law governing said permitting requirement, condition, term or restriction.  
26.
Termination.     The City shall have the right, but not obligation, to terminate the Agreement if Developer permanently abandons construction of the proposed project on the Property, provided, however, the City shall first deliver written notice of its intent to terminate the Agreement.  If the City terminates this Agreement, the City shall record a notice of termination in the public records of Flagler County, Florida.
27.
Severability.  In the event any term or provision of this Agreement shall be held invalid by a Court of competent jurisdiction, such invalid term or provision should not affect the validity of any term or provision hereof; and all such terms and provisions hereof shall be enforceable to the fullest extent permitted by law as if such invalid term or provision had never been part of this Agreement; provided, however, if any term or provision of this Agreement is held to be invalid due to the scope or extent thereof, then, to the extent permitted by law, such term or provision shall be automatically deemed modified in order that it may be enforced to the maximum scope and extent permitted by law. 
28.
Waiver of Default.  The waiver of any breach or default under any of the terms of this Agreement shall not be deemed to be, nor shall the same constitute, a waiver of any subsequent breach or default. 

29.
No General Obligation.  Notwithstanding any other provision of this Agreement, the obligations undertaken by the parties hereto shall not be construed to be or constitute general obligations, debts or liabilities of the City within the meaning of the Constitution and laws of the State of Florida. 

30.
List of Exhibits.  Exhibits attached hereto and incorporated herein by reference are as follows:  



Exhibit “A” – Legal Description 



Exhibit “B” - Master Plan



Exhibit “C” – Land Dedication 



Exhibit “D” – Preliminary Estimate of Transportation Impact Fees 



Exhibit “E” – Description of Improvements 



Exhibit “F” – Engineer’s Cost Estimate

IN WITNESS WHEREOF, the parties have executed this Agreement as of the day and year first above written.
DEVELOPER:

WITNESSES:                                                          
PV - PALM COAST, LLC                                a Florida limited liability company








By:













      Charles A. Ernst, Jr.







      Operating Manager







Date:





STATE OF FLORIDA
COUNTY OF                             



The foregoing instrument was acknowledged before me this 
 day of 
             

, 2016 by Charles A. Ernst, Jr., as Operating Manager of PV - Palm Coast, LLC.  He is personally known to me or produced _________________ as identification.








_______________________________






Notary Public, State of ____________








Commission No:_________________








My Commission Expires:__________
ATTEST:




   
CITY OF PALM COAST, FLORIDA 
                                                                   
  
BY:





Virginia A. Smith, City Clerk


       
      Jim Landon, City Manager
DATE:




 

Approved as to form

and legality:                                                 

________________________________                   

William E. Reischmann, Jr.

City Attorney

JOINDER AND CONSENT OF MORTGAGEE 

The undersigned, _____________________, in his capacity as the ____________ of USAMERIBANK, a Florida banking corporation, hereby certifies that USAMERIBANK is the holder of the hereafter described mortgage lien, encumbering the Developer’s Property described in Exhibit “A”. 


FOR VALUE RECEIVED, the undersigned hereby joins in, consents to the Transportation Impact Fee Credit Agreement, Including Allocation, Construction, and Land Dedication (“Agreement”) to which this joinder and consent is attached, and agrees that its mortgage, lien, or other encumbrance, which is recorded in Official Records Book _____, Page ______, of the Public Records of Flagler County, Florida, shall be subordinated to this Agreement.


IN WITNESS WHEREOF, the undersigned has caused these presents to be executed by its undersigned officer this _____ day of _______________, 2016.

Signed, sealed and delivered

in the presence of: 




USAMERIBANK, a Florida banking







corporation
_____________________________


By:_____________________________

Print name:____________________


Print Name:______________________








Title:___________________________

_____________________________

Print name:____________________

STATE OF FLORIDA

COUNTY OF __________________
The foregoing instrument was acknowledged before me this _______ day of ______________, 2016, by ______________________ the ___________________ of _________________________, (check one) □ who is personally known to me or □ who produced ________________________ as identification.








_______________________________








Notary Public








Print Name:____________________








My Commission expires:
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