 TEMPORARY LICENSE AGREEMENT
THIS TEMPORARY LICENSE AGREEMENT (the “Agreement’ or the “License”) is made and entered into as of

the ___________day of ___________________, 2009, by and between the City of Palm Coast, 160 Cypress Pointe Parkway, Ste. B-106, Palm Coast, FL 32164  (the “Licensor”) and Bella Harbor Condominium Association, Inc. P.O. Box 35331, Palm Coast, FL 32135-3331 (“Licensee”).

WITNESSETH:

WHEREAS, Licensor has the right to use, and is responsible for, a certain segment of a road right-of-way located in the City of Palm Coast, Florida more particularly described in Exhibit “A” attached hereto and incorporated herein by this reference (the “Property”); and 

WHEREAS, an irrigation well, electric pump, associated equipment, and landscaping (collectively, the “well), were installed on the Property by an entity not a party to this Agreement; and

WHEREAS, the present location of the well constitutes a City of Palm Coast “Code Violation”, since it is located within a City right of way; and

WHEREAS, the  Licensee currently does not have sufficient resources to relocate the well to remedy the Code Violation; and

WHEREAS, the Property is not currently needed for its intended purpose (transportation corridor), but may be needed in the future; and

WHEREAS, it is the intent of Licensor to grant this limited temporary License to the Licensee in order to temporarily remedy the Code Violation, until the Licensee can afford to remove the well, or until Licensor notifies Licensee of its immediate need for the Property; and

WHEREAS, as a condition to Licensor’s granting of this License, Licensee shall maintain insurance and indemnify Licensor from and against any and all actions arising out of Licensee’s use of the Property, all as more particularly provided hereinbelow.  

NOW, THEREFORE for and in consideration of the sum of Ten and No/l00 Dollars ($10.00) and other good and valuable consideration, the receipt, adequacy and sufficiency of which are hereby expressly acknowledged, the parties hereto do hereby covenant and agree as follows:

Section 1.  Recitals. The foregoing recitals are true and correct and are incorporated herein by this reference.

Section 2.  Use. Licensee hereby agrees that use of the Property is strictly limited to the use of the Property for the well, and for no other use or purpose whatsoever. In accordance with this limited License granted to Licensee, Licensee is permitted to utilize the Property, subject to the terms and provisions hereof; provided, Licensee shall be and remain liable to Licensor for any and all claims, liabilities, damages, actions, costs and expenses, of whatever nature or form, arising or resulting from, through, out of, pertaining to, or connected with this Agreement or the use of the Property by Licensee as more particularly provided hereinbelow.

Section 3.  Term.  

(a)  This License shall commence on the date of the last signature on this license and terminate 3 years from the effective date of this license (the “Term”), however Licensor shall have the right to terminate this License with thirty (30) days written notice to the Licensee for any reason whatsoever.



(b)  Prior to termination of this License, the Licensee shall remove all equipment from the Property and cause the well to be abandoned in a manner to meet the current requirements of the St. John’s River Water Management District.
Section 4.  Ownership. Nothing in this Agreement shall be construed to grant Licensee any interest, ownership or otherwise, in the Property.  Licensee hereby represents and warrants that Licensee has no ownership or other rights or interest in or to the Property and Licensee further agrees that should any ownership rights or interest arise by virtue of any reason whatsoever, Licensee shall waive such rights in and to the Property or any improvements located thereon.


           Section 5.  General.

 (a)  Licensee expressly acknowledges and agrees that the Property is to be accepted by Licensee in an “AS IS WHERE-IS” condition, without representation or warranty of any kind whatsoever. Licensee, at its sole cost and expense, shall be responsible for all maintenance, repairs, utilities and upkeep to the Property. Licensee shall make no additions on the Property and no structural alterations, improvements or additions to the  structures, or improvements on the Property. Licensee agrees to promptly pay, before delinquency, all charges for water, gas, electricity, television, cable and all other utility services used on the Property when due. Licensee shall keep the Property free and clear of any liens and/or encumbrances which may arise as a result of actions by the Licensee. Licensee agrees to indemnify and hold Licensor harmless from and against any and all claims, of whatever nature or form, arising out of or pertaining to any and all environmental contamination on or about the Property, including, but not limited to, any contamination occurring as a result of the use of lead based paint and asbestos containing materials on the Property.

(b)  Licensee agrees to maintain the Property as required by the City of Palm Coast Code of Ordinances as so that the well located there remains in a functional condition, i.e. has the ability to provide irrigation water to the Licensee’s adjacent property and does not create an eyesore.

Section 6.  Insurance. Licensee, at its sole cost and expense, shall, at all times, insure the Property and maintain general public liability insurance against claims for bodily injury or death occurring on, in or about the Property in the amount of $1,000,000.00, upon terms and with carriers acceptable to Licensor. Licensor shall have no responsibility, whatsoever, for insuring the Property. Licensor shall not have or incur any expense or cost, resulting from its ownership of the Property during the Term of this Agreement. The policies of insurance required pursuant to this section shall be issued by insurance companies satisfactory to Licensor and qualified to do business in the State of Florida. Both the amounts and types of policies shall be subject to the prior approval of Licensor and shall name Licensor  as additional insureds. Licensee shall provide Licensor with certificates and copies of the policies prior to the commencement of the Term. Each such policy and certificate shall provide for at least thirty (30) days’ prior written notice to Licensor in the event of cancellation or amendment.

Section 7.    Indemnity.   Licensor makes no warranty or representation whatsoever as to the condition of the Property or any improvements which may be located thereon. Licensee’s entry upon the Property shall be at Licensee’s sole risk and expense, and Licensor shall assume no liability for such entry. Licensee shall protect, defend, indemnify, and hold harmless Licensor, its employees, officers, directors, agents and representatives  from and against all actions, causes of action, losses, costs, damages, claims, and liabilities (whether arising out of injury or death to persons or damage to the Property or otherwise) of any nature whatsoever, including, but not limited to, mechanic’s and material men’s liens and attorneys’ fees (whether or not an action is commenced, whether incurred before, during or after trial or upon any appellate level, or in arbitration, mediation or any administrative proceeding or proceeding in bankruptcy or insolvency), proximately arising out of or in connection with Licensee’s entry upon the  Property under this License. In addition, Licensee shall make any and all repairs to the  Property deemed reasonably necessary by Licensor proximately arising out of or in connection with Licensee’s entry upon the  Property under this License. The provisions of this section shall survive termination or expiration of this License.

Section  8.   Disclaimer by Licensor.   Nothing contained in this Agreement shall create or be deemed to create any partnership or joint venture relationship between Licensor and Licensee, and Licensee shall have no power or right to obligate or bind Licensor in any manner whatsoever.

Section  9.  Licensor’s Access to Premises.    Licensor shall have the right to enter upon the Property at all times for any purpose, including without limitation, inspecting the Property or for making improvements or repairs thereto or thereon.

Section 10. Assignment/Subletting.     Licensee shall not assign this Agreement or any interest herein, and Licensee shall not sublet any portion of the Property, nor allow anyone into use of the Property. Licensor may assign or collaterally assign this Agreement at any time.

Section 11.   Hazardous Substances.  Licensee shall not permit any activity to be conducted on the Property involving the generation, storage, use or discharge of hazardous substances, as defined under any federal, state or local law, ordinance, rule or regulation, nor permit any hazardous substance to be brought onto or used on, about, or in connection with the Property. Licensee agrees to defend, indemnify and hold Licensor harmless from any and all claims, damages, costs, expenses and liabilities arising out of the violation of this provision or any law regulating the use of hazardous substances. Licensor or Licensor’s representatives shall have the right, but not the obligation, to enter on the Property for the purpose of verifying compliance with environmental laws. Licensee hereby agrees that Licensee shall report promptly in writing to Licensor any incident which would require the filing of a notice under the environmental laws, and that Licensee shall provide Licensor with copies of any notices or other correspondence which Licensee receives from any government agency with respect to hazardous substances at the Property.

Section 12.  Default by Licensee. In the event Licensee shall fail to perform any of the terms or conditions of this Agreement, Licensor shall have all equitable and legal rights and remedies permitted by law, including, without limitation, the right to terminate this Agreement effective immediately. No waiver by Licensor of any default or breach of this Agreement shall be considered a waiver of any other or subsequent default or breach.

Section 13.  Surrender of the Property. Upon termination of this License, Licensee shall immediately surrender to Licensor the Property, excepting only any personal property belonging to Licensee. Licensee shall promptly remove all personal property belonging to Licensee from the Property; any personal property remaining after termination of this Agreement shall be deemed the property of Licensor, and Licensor shall be entitled to handle or dispose of same in any manner Licensor may deem appropriate.

Section 14.  Applicable Law/Jury Trial. This Agreement shall be interpreted and enforced under the laws of the State of Florida. Licensor and Licensee, in the event of litigation under this Agreement, hereby waive, to the fullest extent permitted by law, any right to a trial by jury.

Section 15.  Entire Agreement. This Agreement constitutes the entire understanding between Licensor and Licensee. Neither this Agreement nor any provision hereof may be changed, modified, waived, discharged or terminated except by an instrument in writing signed by the party against whom the enforcement of any such change, modification, or amendment is sought.

Section 16.  Attorney’s fees. In the event of any dispute hereunder or of any action to interpret or enforce this Agreement, any provision hereof or any matter arising here from, the prevailing party shall be entitled to recover its reasonable costs, fees and expenses, including, but not limited to, witness fees, expert fees, consultant fees, attorney fees (in-house and outside counsel), paralegal and legal assistant fees, costs and expenses and other professional fees, costs and expenses whether suit be brought or not, and whether in settlement, in any declaratory action, at trial or on appeal. This provision shall survive the termination or expiration of this Agreement.

Section 17.  Notices. Any notices which may be permitted or required hereunder shall be in writing and shall be deemed to have been duly given as of the date and time the same are personally delivered, transmitted electronically (i.e., telecopier device) or within three (3) days after depositing with the United States Postal Service, postage prepaid by registered or certified mail, return receipt requested, or within one (1) day after depositing with Federal Express or other overnight delivery service from which a receipt may be obtained, and addressed as follows:

To Licensee at the following address:





Bella Harbor Condominium Association, Inc.





PO Box 353331





Palm Coast, FL   32135-3331

To Licensor at the following address:





City of Palm Coast





160 Cypress Point Parkway, Ste. B-106





Palm Coast, FL   32164

or to such other address as either party hereto shall from time to time designate to the other party by notice in writing as herein provided.

Section 18.  Severability. If any provision of this Agreement or the application thereof to any person or circumstances shall, for any reason and to any extent, be invalid or unenforceable, the remainder of this Agreement and the application of such provision to other persons or circumstances shall not be affected thereby but rather shall be enforced to the greatest extent permitted by law.

Section 19.  Section and Paragraph Headings. Section and paragraph headings used throughout this Agreement are for reference and convenience only and in no way define, limit or describe the scope or intent of this Agreement.

Section 20.  Counterpart Execution. This Agreement may be executed in counterparts each of which shall constitute an original, but all such counterparts taken together shall constitute one and the same Agreement.

Section 21.  Effective Date. When used herein, the term “Effective Date” shall mean the date that Licensor shall execute this Agreement.

Section 22.  Non-Recordation. Neither this Agreement nor any record or memorandum thereof shall be recorded in the Public Records of any county in the State of Florida. Recording of this Agreement or any of the terms and provisions hereof, or any record or memorandum thereof by Licensee, shall render the Agreement null and void and shall immediately constitute a material breach and default by Licensee hereunder.

Section 23.  Successors and Assigns. This Agreement shall be binding upon and shall inure to the benefit of the parties hereto, and their respective successors and assigns.

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed on the dates set forth below.








BELLA HARBOR CONDOMINIUM 








ASSOCIATION, INC.

Witness:








CITY OF PALM COAST, FLORIDA








Jon Netts, Mayor

Attest:

Clare M. Hoeni, City Clerk

Approved as to form and legality 

William E. Reischmann, Jr., Esq.
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