FLAGLER COUNTY/CITY OF PALM COAST

INTERLOCAL AGREEMENT FOR WASTEWATER SERVICES

THIS INTERLOCAL AGREEMENT is made and entered into this _______ day of June, 2012, by and between the CITY OF PALM COAST, FLORIDA (hereinafter referred to as “CITY”), a municipal corporation of the State of Florida, whose address is 160 Cypress Point Parkway, Ste. B106, Palm Coast, Florida 32164, and FLAGLER COUNTY, Florida, (hereinafter referred to as  “COUNTY“), a  political subdivision of the State of Florida, whose address is 1769 East Moody Boulevard, Building 2, Suite 302, Bunnell, Florida, 32110.

W I T N E S S E T H:



WHEREAS, this Agreement is authorized by the Florida Intergovernmental Cooperation Act of 1969, Section 163.01, Florida Statutes, et seq., which authorizes the joint exercise by  two  or more public agencies of any power common to them and is authorized under other applicable law; and


WHEREAS, the Act permits local governmental units to make the most efficient use of their powers by enabling them to cooperate with other units of government on the basis of mutual advantage; and
WHEREAS, CITY and COUNTY are engaging in  a cooperative effort to provide a regional approach to address sewer service to an area commonly known as “the barrier island”, more particularly described as the area east of the municipal limits of the City of Palm Coast, between the Intracoastal Waterway and the Atlantic Ocean; and

WHEREAS, CITY and COUNTY have determined that a central sewer collection  system to serve “the barrier island” is in the best interests of the public health, safety and welfare of the citizens of Flagler County and provides a public benefit; and 

WHEREAS, this regional effort may ultimately lead to service availability to other areas of “the barrier island” including the Town of Marineland; and 


WHEREAS, the CITY will provide bulk wastewater service to COUNTY for the Beverly Beach service area; and 


WHEREAS, the CITY’s provision of bulk wastewater service will eliminate the need for the COUNTY to build a new wastewater treatment facility to replace the COUNTY’s aging Beverly Beach wastewater treatment plant; and


WHEREAS, in consideration for the CITY’s commitment to construct the Beachside Sewer System the COUNTY hereby agrees to purchase capacity as provided hereinafter. 

NOW, THEREFORE, in consideration of the foregoing and for other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged by the parties, CITY and COUNTY agree as follows:


Section 1.  Recitals.  
The above recitals are true and correct and form a material part of this Interlocal Agreement upon which the parties have relied.


Section 2.  Purpose.  
The purpose of this Interlocal Agreement is to coordinate certain matters relative to the provision of public services by the parties to their respective citizens.


SECTION 3.
DEFINITIONS. ADWF – Average daily wastewater flow – Total gallons of wastewater flow for one calendar day as averaged over a number of days.
Beachside Sewer System – The wastewater force main collection system and master pump station planned by CITY to provide future service to the unincorporated areas of the barrier island from the Island Estates subdivision northward to the Town of Marineland, excluding the Dunes Community Development District. 
Beverly Beach System – The existing utility system owned and operated by the COUNTY within the Beverly Beach service area including the utility system within the Town of Beverly Beach and surrounding unincorporated area along State Road A-1-A from Beverly Beach to Varn Park. 

Master Pump Station- the CITY’s wastewater pump station to be constructed as part of the Beachside Sewer System and to be located at the southwest corner of the intersection of State Road A-1-A and the Hammock Dunes Bridge within a planned County Park as depicted on Exhibit B. 

Wastewater Capital Facility Fee – An impact fee or charge to be paid to the CITY by the COUNTY for the purpose of obtaining wastewater service capacity.  Wastewater Capital Facility Fees are utilized for the acquisition, improvement, expansion and construction of facilities deemed necessary by the CITY to furnish wastewater service capacity and adequately fund capital improvements in the CITY’s wastewater collection treatment and disposal system.


DEP or FDEP – The Florida Department of Environmental Protection


Hydraulic Head – The total dynamic head pressure in a pipeline system used to calculate required pumping parameters.

Point of Connection – The point in the wastewater piping system where the CITY takes responsibility for the wastewater being collected.  All systems upstream of this point will be owned and operated by the COUNTY and all systems downstream of this point will be owned and operated by the CITY.

Section 4.
  CAPACITY FEES AND USAGE.  The COUNTY will pay to the CITY the CITY’s standard, non-refundable, “Non-Residential Wastewater Capital Facility Fee” for capacity in the CITY’s system for the anticipated average daily wastewater flow.  The COUNTY will initially purchase 60,000 gallons per day of wastewater capacity, which is more than present system needs of approximately  30,000 gallons per day.  The COUNTY’S payment of this Wastewater Capital Facility Fee shall be made prior to acceptance of any wastewater flow to the CITY’s System. If actual average daily wastewater flow over any consecutive six-month period, should exceed the purchased capacity, additional capacity must be purchased by COUNTY.  Said fee will be due and payable by the COUNTY to CITY upon thirty (30) days written notice. To accommodate additional connections, COUNTY also may need to purchase additional capacity in the future.  In either event, future needed capacity is estimated to be up to an additional 60,000 gallons per day over approximately the next 20 years.  While the CITY cannot guarantee available capacity in the future, to the extent capacity is available, future COUNTY purchases of capacity will be at the CITY’s rates in effect at the time of purchase and will be given equal preference as all other system users.

SECTION 5.  POINT OF CONNECTION.   The Point of Connection will be at the end of the CITY’s service area, along State Road A-1-A near the most northerly bridge to Island Estates as depicted on Exhibit A attached hereto.   This is in the same general vicinity as the existing water service point of connection. 
 
CITY will provide wastewater service at the Point of Connection by constructing the first phase of the Beachside Sewer System.  Phase 1 of the Beachside Sewer System consists of that portion of the force main system along State Road A-1-A from the most northerly bridge to Island Estates to the proposed Master Pump Station, construction of the Master Pump Station, and construction of the force main from the Master Pump Station to the Palm Coast Wastewater Treatment Plant.  This system will be constructed, owned, and operated by CITY.


COUNTY will construct the necessary infrastructure to pump wastewater from the Beverly Beach System to the point of connection with enough Hydraulic Head to pump to the new Palm Coast Master Pump Station.  This infrastructure will include pumping facilities in Beverly Beach and the force main along State Road A-1-A from Beverly Beach to the Point of Connection.  This portion of the system will be constructed, owned, and operated by COUNTY.  Hydraulic Head calculations and design of COUNTY’s System as described herein shall consider the impact of future connections including those future connections in the service area between the Master Pump Station and the most northerly bridge to Island Estates (as depicted on Exhibit A).  


SECTION 6. ONGOING OPERATING CHARGES.  In addition to the CITY’s Wastewater Capital Facility Fee, the COUNTY will pay the CITY’s standard monthly base facility charge for the wastewater service based on the service size.  


The COUNTY also will pay the CITY’s standard rate for “Bulk Wastewater” service as provided for in the CITY’s rate resolution, which is subject to change from time to time by action of the Palm Coast City Council. The CITY agrees adjustments to future Bulk Wastewater rates will be generally commensurate with and fairly applied to adjustments applied to CITY’s user rates for wastewater service to applicable rate components that system users within the City would pay with the same classification i.e. non-residential. Rate studies for the bulk rate customers, if necessary, shall be conducted in conjunction with the studies of other non-residential users of the Palm Coast system and any rate adjustments if necessary shall be made at the same time as other users of the same “non-residential” user classification.
The wastewater flow shall be metered and the monthly charges shall be based on gallons of flow measured. The County shall be subject to all the normal City of Palm Coast processes and procedures for payment of wastewater utility bills to include non-payment provisions. The City may disconnect bulk water service for non-payment of wastewater user charges.
SECTION 7.  MASTER PUMP STATION   COUNTY agrees to proceed with contribution to CITY, in accordance with the Stipulated Settlement Agreement among CITY, COUNTY and others, dated January, 2007 (O.R. Book 1560 Page 471-514), of a site suitable for CITY’s Master Wastewater Pump Station on a portion of COUNTY’s park parcel which is located at the southwest corner of the intersection of State Road A-1-A and the Hammock Dunes Overpass, as depicted on Exhibit B attached hereto.  The contribution shall be by grant of an easement from COUNTY to CITY as attached hereto in Exhibit C.  CITY and COUNTY recognize that the Master Pump Station may require some land use and/or development order amendments and/or special use permits.  CITY and COUNTY agree to work cooperatively to obtain all necessary permitting and approvals for the project. If the COUNTY imposes any conditions through the special use permitting process for the construction of the Master Pump Station that are not required by the COUNTY’s land development code, the state building code or any applicable rule of a federal or state agency, but which are imposed as conditions of the special use permit, then the COUNTY agrees to pay all costs associated with the implementation or satisfaction of such condition.  At this location the CITY agrees to the following in utilizing the utility easement site.
1. CITY shall locate the Master Pump Station within an enclosed building, served by underground electric service, that matches the character and general architectural design of the area as depicted on the rendering attached hereto as Exhibit D.  A properly screened back-up generator and generator fuel storage shall be permitted outside the building. 
2. CITY will construct the access driveway and a pump station service parking area that matches COUNTY’s park design.  It is understood by the parties that this parking area shall consist of a shell base that is properly compacted and stabilized.  CITY shall construct a paved connection driveway in accordance with the Florida Department of Transportation (FDOT) standards within the State Road A-1-A right of way.  CITY shall landscape the easement site in accordance with the Scenic A1A overlay district criteria. 
3. The Master Pump Station shall include an odor control system.  The CITY will operate and maintain the Master Pump Station in perpetuity.
4. CITY agrees to provide stub outs for water and wastewater service for future park service on site. The COUNTY will be responsible for installing all lines and facilities past the stub out, to include ongoing maintenance and normal water and sewer capital and usage costs.       

5. The CITY shall be responsible to obtain necessary approvals from the COUNTY and any applicable outside agencies for any improvements to the site.  The COUNTY shall expedite and not unreasonably withhold any COUNTY approvals and agrees to waive all application fees/charges associated with any permitting. 
6. COUNTY staff shall also be authorized to grant additional easements or licenses through the park, in addition to the Master Pump Station easement, to facilitate the project, such as for access and utility lines. 

Section 8.  Employee Status.  
Persons employed by one party in the performance of services and functions pursuant to this Interlocal Agreement shall have no claim to salary, pension, workers’ compensation, civil service, or other employee rights or privileges granted by any other party to its officers and employees.


Section 9.  Liability.     Each party shall be liable for all damages or injury to persons or property caused solely by its actions, errors, omissions, neglect or mismanagement, or solely by the actions of any of its officers, agents and employees while engaged in the operations herein authorized, and for any actions or proceedings brought as a result of this Interlocal Agreement.  COUNTY and CITY shall through the term of this Agreement provide, maintain and keep in force a program of insurance or self-insurance covering its liabilities as prescribed by Section 768.28, Florida Statutes. Nothing in this Agreement shall be deemed as a waiver of sovereign immunity of either beyond any statutorily limited waiver which may have been or may be adopted by the Florida Legislature, and nothing in this Agreement shall inure to the benefit of any third party for the purpose of allowing any claims which would otherwise be barred under the doctrine of sovereign immunity. COUNTY and CITY agree that nothing contained in this Agreement shall be construed or interpreted as denying to either COUNTY or CITY any legal remedy or defense available under the laws of the State of Florida. The waiver of a provision herein or a right available to COUNTY or CITY shall not operate as a further waiver or continuing waiver of said provision or right or any other provision of this Agreement. COUNTY and CITY agree to provide the other with written notice of any claim subject to these provisions within ten (10) days of its receipt of notice that a claim exists. Each agrees to cooperate fully, subject to the provisions hereof, in the defense of any such claim. Notice of claim shall be deemed to be given on the date of mailing thereof by U.S. Mail, First Class Delivery. The term "claims", as used in this Section, shall include all demands, damages, expenses, fees, penalties, suits, proceedings or actions. Persons employed by either COUNTY or CITY in the performance of services and functions pursuant to this Agreement shall have no claim against the other local government hereto for salary, pension, workers' compensation, civil service, or other employee rights or privileges.


Section 10.  Term.   
This Interlocal Agreement shall become effective on the date it is recorded with the Clerk of the Circuit Court in accordance with Section 163.01(11), Florida Statutes, and shall be perpetual in effect. Time is of the essence in the lawful performance of the duties and obligations contained in this Interlocal Agreement.  


Section 11.  Notices,


 (a) Whenever either party desires or is required to give notice unto the other, notice may be sent by hand delivery or by Certified Mail (return receipt requested) to:


CITY OF PALM COAST


FLAGLER COUNTY
City of Palm Coast



Flagler County
Attn: City Manager



Attn: Flagler County Administrator
160 Cypress Point Parkway

1769 East Moody Boulevard
Suite B106




Building 2, Suite 302
Palm Coast, Florida 32164


Bunnell, Florida 32110


(b) Any party may change, by written notice as provided herein, the address or person for receipt of notices.  Notice shall be deemed to have been given when received.  
SECTION 12. FORCE MAJEURE.  No party shall be considered in default in performance of its obligations hereunder to the extent that performance of such obligations, or any of them, is delayed or prevented by Force Majeure.  Force Majeure shall include, but not be limited to, hostility, revolution, civil commotion, strike, epidemic, fire, flood, wind, earthquake, terrorism, hurricane, explosion, any emergency declaration under state or local law, or any act of God or any cause whether of the same or different nature, existing or future; provided that the cause whether or not enumerated in this Section is beyond the control and without the fault or negligence of the party seeking relief under this Section.


SECTION 13. BINDING EFFECT. 

(a)
This Interlocal Agreement shall be binding upon and inure to the benefit of the successors in interest, transferees and assigns of the parties. 

(b)
Each party hereto represents to the other that it has undertaken all necessary actions to execute this Agreement, and that it has the legal authority to enter into this Agreement and to undertake all obligations imposed on it.  

(c)
The signatories hereof represent that they have the requisite legal authority to execute this Agreement and bind the respective parties herein.

SECTION 14. PUBLIC RECORDS.  The parties shall allow public access to all documents, papers, letters or other materials subject to the provisions of Chapter 119, Florida Statutes, and the Constitution of the State of Florida and which have been made or received by the parties in conjunction with this Interlocal Agreement.


SECTION 15. RECORDS AND AUDITS.
(a)
The parties shall maintain in their place of business all public records pertaining to work performed under this Interlocal Agreement.


(b)
Such records shall be available at any time that a party may reasonably request inspection and copying of the said records.


SECTION 16. EQUAL OPPORTUNITY EMPLOYMENT.  

(a)
The parties agree that they will not discriminate against any employee or applicant for employment for work relating to the services provided under this Interlocal Agreement because of race, color, religion, sex, age, national origin or disability and will take affirmative steps to ensure that applicants are employed and employees are treated during employment without regard to race, color, religion, sex, age, national origin or disability.  This provision shall include, but not be limited to, the following:  employment, upgrading, demoting or transfer; recruitment advertising; layoff or termination; rates of pay or forms of compensation; and selection for training, including, but not limited to, apprenticeship.   

(b)
The parties shall not engage in any form of sexual harassment, shall ensure compliance with the Americans with Disabilities Act (ADA), and all other applicable laws, rules and regulations. The parties shall not knowingly employ unauthorized alien workers, constituting a violation of the employment provisions contained in 8 United States Code Section 1324a(e) or Section 274A(e) of the Immigration and Nationally Act (INA).   

(c)
The parties agree to comply with federal, state, and local environmental, health, and safety laws and regulations applicable to the work that each party agrees to provide under this Interlocal Agreement.

SECTION 17. CONFLICT OF INTEREST.  The parties agree that they will not commit any act that would cause or create a conflict of interest as defined by Chapter 112, Florida Statutes, to exist or occur in the performance of its obligations pursuant to this Interlocal Agreement.


SECTION 18. COMPLIANCE WITH LAWS AND REGULATIONS.  In performing their obligations pursuant to this Agreement, the parties shall abide by all laws, statutes, ordinances, rules, and regulations pertaining to, regulating the acts contemplated to be performed herein including, but not limited to, those now in effect and hereafter adopted. Any violation of said laws, statutes, ordinances, rules or regulations shall constitute a material breach of this Interlocal Agreement.


SECTION 19. INTERPRETATION/APPLICABLE LAW/VENUE.  
The laws of the State of Florida shall govern this Agreement.  Any legal action necessary arising out of the Agreement will have its venue in Flagler County and the Agreement will be interpreted according to the laws of Florida.  No remedy herein conferred upon any party is intended to be exclusive of any other remedy, and each and every other remedy given hereunder or now or hereafter existing at law or in equity or by statute or otherwise.  No single or partial exercise by any party of any right, power, or remedy hereunder shall preclude any other further exercise thereof.  Waiver of a default shall not be deemed a waiver of any subsequent defaults.  In any action brought by either party for the enforcement of the obligations of the other party, the prevailing party shall be entitled to recover reasonable attorney’s fees and court costs.  The specific provisions of this Agreement shall prevail over the generality of the foregoing.  In any action or proceeding required to enforce or interpret the terms of this Agreement, venue shall be in the Seventh Judicial Circuit Court in and for Flagler County, Florida.


SECTION 20. ASSIGNMENT.  This Interlocal Agreement shall not be assigned by either party without the prior written approval of the other.


SECTION 21.  CAPTIONS.  Section captions contained in this Interlocal Agreement are provided for reference purposes only and are in no way intended to describe, interpret, define, or limit the scope, extent or intent of this Interlocal Agreement, or any provision hereto.


SECTION 22. EXHIBITS. All exhibits to this Interlocal Agreement shall be deemed to be incorporated into this Interlocal Agreement as if fully set forth verbatim into the body of this Interlocal Agreement.


SECTION 23. ENTIRE AGREEMENT/MODIFICATION.  This Interlocal Agreement constitutes the complete, integrated and entire agreement between the parties with respect to the subject matter hereof, and supersedes any and all prior agreements, arrangements, contracts or understandings, whether oral or written, between the parties   all of which, if any, have been integrated herein. This Agreement may not be amended, changed, or modified and material provisions hereunder may not be waived, except by a written document, of equal dignity herewith and signed by all parties to this Interlocal Agreement.


SECTION 24. THIRD PARTY BENEFICIARIES.   This Interlocal Agreement is solely for the benefit of the formal parties to this Interlocal Agreement, and no right or cause of action shall accrue by reason hereof to or for the benefit of any third party not a formal party hereto.  Nothing in this Interlocal Agreement, expressed or implied, is intended or shall be construed to confer upon or give any person or entity any right, remedy or claim under or by reason of this Interlocal Agreement or any provisions or conditions hereof, other than the parties hereto and their respective representatives, successors and assigns as set forth herein.


SECTION 25.  SEVERABILITY.  
If any one or more of the covenants or provisions of this Interlocal Agreement shall be held to be contrary to any express provision of law or contrary to the policy of express law, though not expressly prohibited, or against public policy, or shall, for any reason whatsoever, be held invalid, then such covenants or provisions shall be null and void, shall be deemed separable from the remaining covenants or provisions of this Interlocal Agreement, and shall in no way affect the validity of the remaining covenants or provisions of this Interlocal Agreement; provided, however, that the public interest in the terms set forth herein is not substantially adversely impacted.


SECTION 26. EFFECTIVE DATE.  This Interlocal Agreement shall take effect on the date that this Interlocal Agreement is recorded with the Clerk of the Circuit Court.

SECTION 27. COUNTERPARTS.  
This Interlocal Agreement may be executed in any number of counterparts, each of which shall be deemed an original, but all of which, taken together, shall constitute one and the same document.
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IN WITNESS WHEREOF, the parties hereto have executed this instrument as of the day and year first above written.

ATTEST:





CITY OF PALM COAST, FLORIDA
___________________________

___________________________


Virginia A. Smith, City Clerk


BY: Jon Netts, Mayor

Date: ___________________________

Approved as to form and legality.

 
_____________________________                                                                   

William E. Reischmann, Jr., City Attorney

ATTEST:





FLAGLER COUNTY
___________________________

___________________________


Gail Wadsworth, Clerk



BY: Barbara S. Revels,  Chair
Ex Officio Clerk to the Board


       County Board of Commissioners


Date: ___________________________

Approved as to form and legality.

_____________________________                                                          

Al Hadeed, County Attorney
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Exhibit A
County Utility Service Area 

(with Extra Area Depicted between City Master Pump Station and County Service Area)

Exhibit B

City Master Pump Station Location 
Exhibit C

City Master Pump Station Easement

Exhibit D

City Master Pump Station Rendering
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