THE TOWN CENTER AT PALM COAST COMMUNITY DEVELOPMENT DISTRICT/CITY OF PALM COAST AGREEMENT PERTAINING TO FLORIDA POWER AND LIGHT POLE ATTACHMENT AGREEMENT FOR BANNERS

THIS AGREEMENT is made and entered into on the Effective Date described below, between THE TOWN CENTER AT PALM COAST COMMUNITY DEVELOPMENT DISTRICT, a Chapter 190, Florida Statutes, unit of local special purpose government, whose address is One Corporate Drive, Suite 3A, Palm Coast, Florida 32137, (the "CDD"); and the CITY OF PALM COAST, a Florida municipality, whose address is 2 Commerce Boulevard, Palm Coast, Florida 32164 (the "CITY").  

WITNESSETH

WHEREAS, the CITY and the CDD have a great interest in providing decorative lighting and banners along the numerous public roadways within lands in the Town Center at Palm Coast Community Development District (“Town Center”) for the City’s Holiday Parade; and


WHEREAS, such decorative lighting and banners will be placed upon street lights which are owned by Florida Power Light (“FPL”) pursuant to the Pole Attachment Agreement for Banners (“FPL Banner Agreement”) and the Pole Attachment Agreement forHoliday Decorations (“FPL Decoration Agreement”) between FPL and the CITY; and


WHEREAS, the CITY has not yet accepted the CDD constructed public roadways or right of ways within Town Center as of the date of this Agreement and therefore, does not have jurisdiction or control over the right of ways or the street light poles owned by FPL; and


WHEREAS, the CDD and CITY desire to enter into this Agreement which will obligate the CDD and the CITY to abide by the terms and conditions of the FPL Banner Agreement and FPL Decoration Agreement and indemnify each other as described herein.

NOW, THEREFORE, in consideration of the foregoing, and the premises and the promises, covenants and agreements herein contained, and of other good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged by the parties the CDD and CITY agree as follows:

WITNESSETH

SECTION 1. RECITALS. The recitals, set forth above, are true and correct and form a material part of this Agreement upon which the parties have relied.

SECTION 2. OBLIGATIONS AND RESPONSIBILITIES.  The FPL Banner Agreement (Exhibit A) and the FPL Decoration Agreement (Exhibit “B”) are hereby incorporated by reference of which the CITY and CDD agree to use their best efforts to abide by the covenants, conditions, and agreements set forth in the FPL Banner Agreement and the FPL Decoration Agreement which include but are not limited to FPL’s grant of permission to attach certain decorative lights and banners to the FPL streetlight poles.

SECTION 3. REASONABLE APPROVAL.  In those instances in this Agreement in which a party’s approval, consent or satisfac​tion is required, then it shall be implied that such action shall be exercised in a reasonable manner and within a reasonable time frame.


SECTION 4. REMEDIES. Each party shall have any and all remedies as permitted by law; provided, however, that the parties agree to provide for positive dialogue and communications if disputes or disagreements arise as to the interpretation or implementation of this Agreement.


SECTION 5. TIME IS OF THE ESSENCE.  Time is of the essence of the lawful performance of the duties and obligations contained in this Agreement.  


SECTION 6. HEADINGS.  All sections and descriptive headings in this Agreement are inserted for convenience only, and shall not affect the construction or interpretation hereof.


SECTION 7. FORCE MAJEURE.  No party shall be considered in default in performance of its obligations hereunder to the extent that performance of such obligations, or any of them, is delayed or prevented by Force Majeure.  


SECTION 8. NOTICES.  Whenever either party desires to give notice unto the other, notice may be sent to:


For the CDD:




Chairman of the Board of Supervisors




The Town Center at Palm Coast Community Development District




One Corporate Drive




Suite 3A




Palm Coast, Florida 32137




With a copy to:


                          Mr. William Livingston

                          Florida Landmark Communities, Inc.


                          One Corporate Drive


                          Suite 3A


                        Palm Coast, Florida 32137

For the CITY:



Mr. Jim Landon

City Manager


City Hall


2 Commerce Boulevard


                          Palm Coast, Florida 32164 

Any party may change, by written notice as provided herein, the address or person for receipt of notices.


SECTION 9. INTERPRETATION/APPLICABLE LAW/VENUE. The laws of the State of Florida shall govern this Agreement.  Any legal action necessary arising out of the Agreement will have its venue in Flagler County and the Agreement will be interpreted according to the laws of Florida.  No remedy herein conferred upon any party is intended to be exclusive of any other remedy, and each and every other remedy given hereunder or now or hereafter existing at law or in equity or by statute or otherwise.  No single or partial exercise by any party of any right, power, or remedy hereunder shall preclude any other further exercise thereof.  Waiver of a default shall not be deemed a waiver of any subsequent defaults.  In any action brought by either party for the enforcement of the obligations of the other party, the prevailing party shall be entitled to recover reasonable attorney’s fees and court costs.  The specific provisions of this Agreement shall prevail over the generality of the foregoing.  In any action or proceeding required to enforce or interpret the terms of this Agreement, venue shall be in the Seventh Judicial Circuit Court in and for Flagler County, Florida.


SECTION 10. DAMAGES/INDEMNIFICATION. 


(a)
The CDD shall be liable for all damages or injury to persons or property caused solely by its actions, errors, omissions, neglect or mismanagement, or by the actions of any of its officers, agents and employees while engaged in the operations herein authorized, and for any actions or proceedings brought as a result of this Agreement, to specifically include, but not be limited to, anti-trust actions or proceedings.  Should the CITY be sued therefore, the CDD shall be notified of such suit and, thereupon, the CDD shall have the duty to defend the suit.  Should judgment be awarded against the CITY in any such case, the CDD shall forthwith pay the same and relieve the CITY of any obligations relating thereto.  The CDD shall indemnify and save harmless the CITY, its agents, officers and employees from any and all judgments recovered by anyone for personal injury, death or property damage, or any other theory of liability sustained by reason of any of the CDD’s activities or for any actions of proceedings brought as a result of this Agreement.  The CDD shall pay all expenses including, but not limited to, defense and legal costs and attorney’s fees, in defending against any such claim made against the CITY or any of the CITY’S agents, officers or employees.  Nothing set forth in this Agreement shall be deemed or construed as a waiver of sovereign immunity by the CITY or the CDD and the CITY and the CDD shall have and maintain at all times and for all purposes any and all rights, immunities and protections available under controlling legal precedent and as provided under Section 768.28, Florida Statues, and other applicable law.



(b)
The CITY shall be liable for all damages or injury to persons or property caused solely by its actions, errors, omissions, neglect or mismanagement, or by the actions of any of its officers, agents and employees while engaged in the operations herein authorized, and for any actions or proceedings brought as a result of this Agreement, to specifically include, but not be limited to, anti-trust actions or proceedings.  Should the CDD be sued therefore, the CITY shall be notified of such suit and, thereupon, the CITY shall have the duty to defend the suit.  Should judgment be awarded against the CDD in any such case, the CITY shall forthwith pay the same and relieve the CDD of any obligations relating thereto.  The CITY shall indemnify and save harmless the CDD, its agents, officers and employees from any and all judgments recovered by anyone for personal injury, death or property damage, or any other theory of liability sustained by reason of any of the CITY’S activities or for any actions of proceedings brought as a result of this Agreement.  The CITY shall pay all expenses including, but not limited to, defense and legal costs and attorney’s fees, in defending against any such claim made against the CDD or any of the CDD’S agents, officers or employees.  Nothing set forth in this Agreement shall be deemed or construed as a waiver of sovereign immunity by the CDD or the CITY and the CDD and the CITY shall have and maintain at all times and for all purposes any and all rights, immunities and protections available under controlling legal precedent and as provided under Section 768.28, Florida Statues, and other applicable law.


SECTION 11. CONSTRUCTION OR INTERPRETATION OF THE AGREEMENT.  This Agreement is the result of bona fide arms length negotiations between the parties and all parties have contributed substantially and materially to the preparation of the Agreement.  Accordingly, this Agreement shall not be construed or interpreted more strictly against any one (1) party than against any other party both parties having participated in the drafting of this Agreement. Whenever a decision is provided for herein which is to be made by the CITY, such decision must be in writing in order to be binding upon the CITY.


SECTION 12. ENTIRE AGREEMENT/MODIFICATION.  This Agreement constitutes the complete, integrated and entire agreement between the parties with respect to the subject matter hereof, and supersedes any and all prior agreements. This Agreement may not be amended, changed, or modified and material provisions hereunder may not be waived, except by a written document, of equal dignity herewith and signed by all parties to this Agreement.

forth herein.


SECTION 13. ATTORNEYS FEES AND COSTS.  In the event of any action to enforce the terms of this Agreement, the prevailing party shall be entitled to recover reasonable attorneys’ fees, paralegals’ fees, and costs incurred, whether the same be incurred in pre-litigation negotiation, litigation at the trial level, or upon appeal.


SECTION 14. SEVERABILITY.  If any one (1) or more of the covenants or provisions of this Agreement shall be held to be contrary to any express provision of law or contrary to the policy of express law, though not expressly prohibited, or against public policy, or shall, for any reason whatsoever, be held invalid, then such covenants or provisions shall be null and void, shall be deemed separable form the remaining covenants or provisions of this Agreement, and shall, in no way, affect the validity of the remaining covenants or provisions of this Agreement; provided, however, that the public interest in the terms set forth herein is not substantially adversely impacted.


SECTION 15. EFFECTIVE DATE.  This Agreement shall take effect on the date that this Agreement is fully executed by the parties.


SECTION 16. COUNTERPARTS.  This Agreement may be executed in any number of counterparts, each of which shall be deemed an original, but all of which, taken together, shall constitute one and the same document.

(SIGNATURES OMITTED TO NEXT PAGE)

ATTEST:




CITY OF PALM COAST

_______________________________
 By:_____________________________ 


Clare M. Hoeni, City Clerk

      
 JON NETTS, Mayor

City Clerk




  

Date:    ______________________ 2007
For use and reliance of the Palm Coast City Council only.

Approved as to form and legality.
___________________________________ 
/s/ Lonnie Groot  

                                                                    

Lonnie Groot, Esquire

City Attorney

IN WITNESS WHEREOF, the parties have executed this Agreement on the date stated below their signature.

ATTEST:
THE TOWN CENTER AT PALM COAST 



COMMUNITY DEVELOPMENT DISTRICT

______________________________

By: ____________________________

Authorized Attesting Authority 

David Root, Chairman

Date:  ________________, 2007
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